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 1      CHAIRMAN NOBLE: Good morning.  We call
 2  to order the Gila River hearing of the Navigable Stream
 3  Adjudication Commission of the State of Arizona.  We
 4  welcome you.
 5      First will be our roll call.  George.
 6      MR. MEHNERT: Mr. Horton?
 7      COMMISSIONER HORTON: Here.
 8      MR. MEHNERT: Mr. Henness?
 9      VICE CHAIRMAN HENNESS: Present.
10      MR. MEHNERT: Mr. Allen?
11      COMMISSIONER ALLEN: Here.
12      MR. MEHNERT: Chairman Noble?
13      CHAIRMAN NOBLE: Here.
14      MR. MEHNERT: We have four members here.
15  That's all we have.  That's a quorum.
16      CHAIRMAN NOBLE: Okay.  The next item on
17  the agenda is the approval of the minutes for the
18  June 16th, 2014 meeting and hearing.
19      Are there any questions, concerns or
20  changes to the minutes?
21      VICE CHAIRMAN HENNESS: Commissioner, I
22  move that they be accepted as presented.
23      CHAIRMAN NOBLE: Motion made by
24  Commissioner Henness they be accepted and approved.
25      COMMISSIONER HORTON: I second.
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 1      CHAIRMAN NOBLE: And seconded by
 2  Commissioner Horton.
 3      Any further discussion?
 4      (No response.)
 5      CHAIRMAN NOBLE: All in favor say aye.
 6      COMMISSIONER ALLEN: Aye.
 7      COMMISSIONER HORTON: Aye.
 8      VICE CHAIRMAN HENNESS: Aye.
 9      CHAIRMAN NOBLE: Any opposed?
10      (No response.)
11      CHAIRMAN: The minutes are approved.
12      CHAIRMAN NOBLE: Item No. 4 is a
13  scheduling conference regarding the upper Salt River
14  and lower Salt River hearings that may need to be
15  continued to 2015 following five days of hearing
16  scheduled from December 15th, 2014 to December 19,
17  2014.
18      We will delay that agenda item until
19  after lunch today, when we will discuss and find a
20  potential hearing date in 2015 that is acceptable to
21  the commissioners and will not unduly burden the
22  parties.
23      Okay, here we go, continuation of the
24  hearing regarding the Gila River.
25      Mr. McGinnis, would you like to present
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 1  some evidence?
 2      MR. MCGINNIS: Yes, Mr. Chairman.
 3      I believe we left off in June we were up
 4  to our part of the case, and our first witness is going
 5  to be Doug Littlefield.
 6      CHAIRMAN NOBLE: Thank you.
 7      MR. MCGINNIS: Shall I proceed?
 8      CHAIRMAN NOBLE: You may proceed.
 9  
10      DOUGLAS R. LITTLEFIELD, Ph.D.,
11  called as a witness on behalf of the Salt River Project
12  Agricultural Improvement and Power District and Salt
13  River Valley Water Users' Association, was examined and
14  testified as follows:
15  
16      DIRECT EXAMINATION
17      BY MR. MCGINNIS: 
18  Q.   Good morning, Dr. Littlefield.
19  A.   Good morning.
20  Q.   You've testified before this Commission
21    before, right?
22  A.   Quite a few times.
23  Q.   Which watercourses have you testified on
24    previously?
25  A.   I've testified on the upper and lower Salt,
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 1    both the separate segments, as well as the Verde, as
 2    well as the Gila River, and I believe most of them I've
 3    testified on twice prior to this session.
 4  Q.   So is it your understanding you've testified
 5    at least twice previously on the Gila?
 6  A.   Yes.
 7  Q.   Who is your current employer?
 8  A.   I'm self-employed, Littlefield Historical
 9    Research.
10  Q.   Where is that located?
11  A.   Oakland, California.
12  Q.   Have you testified, also, on navigability in
13    other states?
14  A.   Yes, I have.
15  Q.   And you're going to talk about that some
16    during your presentation?
17  A.   I could do that now or later, whatever you
18    prefer.
19  Q.   Okay.  Tell me what other states you've
20    testified in on navigability issues.
21  A.   One of the states I can't identify because
22    the proceedings are still confidential, but in that
23    particular state I have prepared an expert witness
24    report on four different streams, as to whether they
25    were navigable or not; and some of them were clearly
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 1    navigable and were meandered, and some of them clearly
 2    were not.
 3        The one I can tell you about is, I did a
 4    navigability study of the Kern River in California at
 5    California's time of statehood, which is 1850, and I
 6    testified in a court proceeding in that for 11 days.
 7  Q.   And have you prepared prior reports on the
 8    navigability of the Gila River?
 9  A.   Yes, I have.  I prepared a prior report in --
10    let me find it here.
11  Q.   Was one of them in 1998?
12  A.   Yes, 1998, and then also in 2005.
13  Q.   Have you prepared a revised report, updated
14    report, dated November 12th, 2013?
15  A.   Yes, I did.
16  Q.   And is that entitled Assessment of the
17    Navigability of the Gila River Between the Mouth of the
18    Salt River and the Confluence with the Colorado River
19    Prior to and on the Date of Arizona's Statehood,
20    February 14th, 1912?
21  A.   Right, and there's -- part of the title is
22    Revised and Updated Report.
23  Q.   And is it your understanding that that
24    report's been marked as Exhibit X002?
25  A.   I'm not sure what the exhibit number is.
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 1  Q.   But it's your understanding it's been
 2    submitted to the Commission?
 3  A.   Yes.
 4  Q.   Based on the title of your report, is there a
 5    particular portion of the Gila River that you focused
 6    on?
 7  A.   For the revision you mean?
 8  Q.   Yes, on this 2013 report.
 9  A.   Yes.  Two main portions of the report were
10    revised, chiefly in regards to historical newspaper
11    research and, also, historical photographs.  And that's
12    primarily because since the time of the 2005 report,
13    there have been numerous sites available on the web
14    that make it much easier to research historical
15    newspaper stories, where one can insert a keyword and
16    the online services will display however many newspaper
17    articles show up with that particular keyword.
18        And you can literally get hundreds of
19    thousands, if not millions, of pages to search that
20    way, and then you can pull up the actual page of the
21    newspaper the way it appeared at the time, and if you
22    happen to find that that particular article is useful,
23    you can download it and use it in your historical work.
24  Q.   In your 1998 report and the testimony related
25    to that, also in your 2005 report and your testimony
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 1    related to that, and in your 2013 report and which
 2    you're going to talk about today, was that work focused
 3    primarily on the portion of the Gila River downstream
 4    from the Salt River confluence?
 5  A.   Not just primarily, but exclusively.
 6  Q.   And did you do any work on the portion of the
 7    Gila upstream from the Salt River confluence?
 8  A.   No.
 9  Q.   And your report that's marked Exhibit X002,
10    does that contain citations to the historical works and
11    other documents that you relied upon?
12  A.   Yes.  All of the documents that I relied upon
13    that are discussed in the report are footnoted, and I
14    have copies of the documents should they become -- if
15    people would like them.
16  Q.   Do you have a copy of your report with you?
17  A.   Yes, I do.
18  Q.   Turn to Page 172 of your report.  That says
19    Appendix-Littlefield Vita; do you see that?
20  A.   Yes, I see it.
21  Q.   Is that a current version of your curriculum
22    vitae or resumé?
23  A.   With the exception of the fact that under the
24    consulting and expert witness experience, I recently
25    testified in Montana v. Wyoming, a U.S. Supreme Court
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 1    original jurisdiction case, and that's not on the
 2    vitae.
 3  Q.   On Page 172 of your report that's your vitae,
 4    that has your educational background.  Can you tell us
 5    a little bit about what your education is?
 6  A.   Yes.  I have a Ph.D. in American history from
 7    the University of California at Los Angeles.  The
 8    emphasis of my Ph.D. was on the history of the American
 9    West, in particular rivers in the west and
10    environmental issues.
11        I have a Master's degree in American history
12    from the University of Maryland, and the focus of my
13    Master's thesis was on developing the Potomac River for
14    commercial transportation through what was called The
15    Potomac Company.
16        And then I have a Bachelor's degree from
17    Brown University.
18  Q.   And was your Ph.D. from UCLA awarded in 1987?
19  A.   That's correct.
20  Q.   You said your current employer is -- you're
21    self-employed with Littlefield Historical Research.
22    How long have you been self-employed with that company?
23  A.   Over 30 years.
24  Q.   Have you reviewed the historical documents
25    and other records that have been produced by the
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 1    parties in this case?
 2  A.   Most of them, yes.
 3  Q.   Have those historical records that were
 4    produced after you wrote your original report, this
 5    version of the original report in November 2013, have
 6    they changed your opinions in any way?
 7  A.   No.
 8  Q.   Did you prepare a PowerPoint presentation for
 9    purposes of your testimony today?
10  A.   I did.
11  Q.   Okay.  Is it your understanding that that
12    presentation has been produced to the Commission?
13  A.   Yes, it has.
14  Q.   And it's my understanding, just for the
15    record, that it's part of Exhibit X018.
16        And you have it up here on the screen; is
17    that correct?
18  A.   Yes.
19  Q.   And the first page here that you have, is
20    that just the cover page?
21  A.   Yes.
22        I just was going to add a few other things
23    while we're looking at the cover page, if you would
24    like me to.
25  Q.   Sure.
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 1  A.   I also wanted to point out that I've been
 2    doing historical consulting on rivers and navigability
 3    and, also, prior appropriation and riparian rights for
 4    many, many years.
 5        My clients have included the U.S. Department
 6    of Justice, the Bureau of Reclamation, different
 7    states' water agencies, irrigation districts, cities,
 8    law firms, water and landowners' organizations and
 9    others.
10        I have testified in both State and Federal
11    Court on these matters.  I've also testified in front
12    of state water agency proceedings.  I also testified in
13    front of a committee of the Arizona legislature on, I
14    believe it was, the Salt River back in the -- I can't
15    remember exactly when it was, but quite a while ago.
16        And I also want to point out that I'm not a
17    hydrologist, and I do not intend to provide any
18    hydrological testimony.  I'm also not an attorney, and
19    I won't be offering any legal opinions.
20        I am a trained professional historian, and as
21    such, I intend to offer an objective historical account
22    of what the Gila River was like before and at the time
23    of statehood in 1912.  And additional information about
24    my background can be found both in my vitae and, also,
25    on my website, which is listed on the screen up there.
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 1  Q.   Everybody has a website these days, right?
 2  A.   That's true.
 3  Q.   And the vitae you talked about is the one
 4    that was attached to your report that we just
 5    discussed?
 6  A.   Yes.  I did want to add one other thing.
 7    Just as a general statement, I think history needs to
 8    be viewed from the perspective of those individuals who
 9    were there at the time, not from our own retrospective
10    looking back.
11        When we view history from the perspective of
12    the people who lived it, we get a much more accurate
13    and objective rendering of what actually took place and
14    what people's opinions were at the time, and this is
15    particularly useful in understanding what the Gila
16    River was like before and at 1912.
17  Q.   Are we going to move on to the next slide?
18        This is Slide No. 2 in your PowerPoint
19    presentation.  The title of this is Previous Reports
20    and Need For Revision; is that correct?
21  A.   That's correct.
22  Q.   Can you walk us through what you have on this
23    slide?
24  A.   I also want to point out that my presentation
25    today is not going to cover everything in my report.
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 1    That would be redundant and unnecessary.
 2  Q.   I'm sure the Commission appreciates that.
 3  A.   As we discussed earlier, my original report
 4    on the navigability of the Gila River was prepared in
 5    1998, and it was revised and brought up to date in
 6    2005.
 7        The report upon which this presentation is
 8    based has been expanded, especially in relation to
 9    historical newspapers and historical photographs.  And
10    the updating was necessary to conform with the opinion
11    of the Arizona Court of Appeals' decision in State of
12    Arizona v. Arizona Navigable Stream Adjudication
13    Commission; that a fuller awareness is necessary about
14    how human activities and man-made structures on the
15    Gila River may have affected the stream's ordinary and
16    natural condition, particularly in the years before
17    statehood.
18  Q.   And I know you said you aren't a lawyer, but
19    is it your understanding that one of the things the
20    Court of Appeals said to do in the State versus ANSAC
21    case was to look at the stream in its ordinary and
22    natural condition?
23  A.   Correct.
24  Q.   And in your work subsequent to that decision
25    and your testimony today, is that based on the ordinary
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 1    and natural condition of the Gila River?
 2  A.   Yes, particularly as the historical parties
 3    viewed it and recorded what their opinions were about
 4    the river.
 5  Q.   Anything else you want to say about Slide 2?
 6  A.   No.  We can go on.
 7  Q.   Moving on to Slide 3, this is just a title
 8    slide for the background, correct?
 9  A.   Correct.
10  Q.   Slide 4 then?
11  A.   Slide 4 is basically a short summary of some
12    background in order to understand the Equal Footing
13    Doctrine and navigability.
14        The legal concept that states own the beds of
15    navigable waterways within their borders at the time of
16    statehood stems from English common law.  Over a long
17    period of time in England, the law had evolved to
18    establish that the King was the owner of beds of
19    navigable bodies of water.  Essentially, this was to
20    protect access to those waterways for his subjects.
21    This meant, for example, that private individuals could
22    not build a mill dam on a navigable waterway because
23    the dam might obstruct commerce, which would the
24    commerce would be beneficial not only to the King, but
25    also to his subjects.
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 1        And, therefore, when the American colonies
 2    became independent in 1776, they took over the rights
 3    and responsibilities of the King, including owning the
 4    beds of navigable waterways.
 5        When new states joined the union, they joined
 6    on an equal footing to the original 13 states and,
 7    therefore, new states owned the beds of waterways if
 8    those waterways were navigable at the time of their
 9    statehood.  For Arizona this means, as everyone knows,
10    February 14th, 1912.
11  Q.   So the legal concepts that you put on this
12    slide, did you look at those for purposes of
13    understanding what you needed to do as a historian?
14  A.   Correct.
15  Q.   And is that something historians commonly do,
16    is do legal -- excuse me, do historical research in
17    legal court cases?
18  A.   Quite often, yes.
19  Q.   And is that something you've done in other
20    cases you've been involved in?
21  A.   Many cases.
22  Q.   Anything else we need to talk about on
23    Slide 4?
24  A.   No.
25  Q.   Slide 5, headed Research Locations, does this
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 1    depict places where you looked for historical
 2    documents?
 3  A.   Yes, and I also wanted to point out some --
 4    an important consideration about the nature of
 5    historical research.
 6        Historical sources, most of which that I
 7    looked at, are primarily primary sources, and those are
 8    essentially documents, reports, letters or other
 9    materials created close in time and/or geography to a
10    particular event.  Primary sources tend to be more
11    accurate than secondary sources in describing an event
12    because of the proximity to the event itself.
13        Secondary sources are things such as books or
14    articles that are written from primary sources.  And
15    while secondary sources may be accurate, generally
16    speaking primary sources are more reliable.  That's why
17    professional historians utilize mostly primary sources
18    in their work.
19        And these -- to obtain the largest number of
20    historical documents illustrating the characteristics
21    of the Gila River in its natural state on or before
22    statehood, I used a wide variety of historical
23    archives, and these are listed here.  And I won't read
24    through the whole list, but as you can see, there are
25    quite a few different places that I get original
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 1    primary source research, looking at reports and letters
 2    and diaries and other documents that have descriptions
 3    of the Gila River.
 4  Q.   And did you or somebody working under your
 5    direction actually travel to each of these places to
 6    look at the documents?
 7  A.   I traveled to these places, all of these
 8    places that are listed here, and sometimes with a
 9    research assistant and sometimes not.
10  Q.   And have you gone to some of these places
11    more than once?
12  A.   Multiple times in many cases.
13  Q.   And are these the same types of sources that
14    you've looked at in your other reports for the Salt and
15    the Verde?
16  A.   Yes.
17  Q.   Did some of these places have information on
18    multiple watercourses?
19  A.   Correct, and in fact, where it was possible,
20    I tried to cover all the rivers that I was charged with
21    looking at.
22  Q.   Anything else you want to say about Slide 5?
23  A.   No.
24  Q.   Slide 6, does that talk about published
25    research sources?
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 1  A.   Yes.  In addition to all of the archival
 2    sources on the previous slide, I also used a large
 3    number of published primary sources.  These were
 4    largely government agency reports, such as the Water
 5    Supply Papers from the Geological Survey, Annual
 6    Reports of the Bureau of Reclamation, other reports
 7    from the Department of Agriculture, congressional
 8    material, including the Congressional Record and
 9    congressional reports, Arizona territorial legislation,
10    and many secondary sources as well.
11        I looked at the secondary sources not because
12    I relied heavily on them, but rather to find out where
13    those individuals had done their primary source
14    research so I could be sure I was being thorough.
15  Q.   How did you locate these published research
16    sources?
17  A.   I've worked with these particular types of
18    materials now for so long I don't remember where I
19    first started using them, but they're in most good
20    university libraries.
21  Q.   And are these the types of documents and
22    publications upon which historians in your profession
23    normally rely?
24  A.   Yes.
25  Q.   Anything else you have to say on Slide 6?
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 1  A.   No.
 2  Q.   Slide 7.  Does that discuss your research and
 3    writing methodology?
 4  A.   Correct.
 5        I collected ultimately thousands of pages of
 6    historical records about the Gila River over time.  The
 7    most relevant of those records, after -- when I went
 8    through them, were then abstracted into a special
 9    computer database, which can be sorted by date and
10    subject matter into a whole variety of different
11    combinations.
12        After doing some test runs on sorting from
13    the thousands of records, ultimately I sorted the
14    abstracts into what I thought was a logical manner and
15    then dropped them directly into a word processing
16    program, which provided a rough draft of this report,
17    as well as the previous reports.  The same methodology
18    was used on those.
19        And this presentation then is based on the
20    final version of the report that was submitted to
21    ANSAC.
22  Q.   And we said earlier, I think you said, that
23    your first report on the Gila was published in 1998?
24  A.   Correct.  Not published, but prepared.
25  Q.   Prepared, correct.
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 1        Do you recall about when you started working
 2    on the Gila River for this case?
 3  A.   It would have been, I'm guessing, a year,
 4    year and a half, two years before 1998.
 5  Q.   And doing all that research you did and
 6    preparing the three reports that you've done and your
 7    testimony, do you have any idea about how much time
 8    you've spent working on the Gila River navigability
 9    issue?
10  A.   Many months cumulatively.
11  Q.   Several hundred hours or --
12  A.   Oh, way more than that.
13  Q.   And did that involve looking at all these
14    historical sources?
15  A.   Correct.
16  Q.   Anything else you want to talk about on
17    Slide 7?
18  A.   No.
19  Q.   Okay.  Slide 8 is another title slide that
20    says U.S. General Land Office Surveys; is that right?
21  A.   Correct.
22        I was just going to offer a little background
23    here while we're looking at this particular title page.
24    All the slides that follow here relate to U.S.
25    Government surveys of the West, and much of the details
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 1    about how federal surveys of the West were done comes
 2    from a book by C. Albert White.  The title of the book
 3    is A History of the Rectangular Survey System, which
 4    was published by the U.S. Government in 1983 to explain
 5    federal surveying and how that work had evolved over
 6    time.
 7        Importantly, White's book reprints verbatim
 8    actual instructions to surveyors.  So in many respects,
 9    even though it's a published book, it's actually in
10    many ways a primary source, because it presents the
11    survey instructions over roughly a century.
12  Q.   Approximately how many years have you been
13    working with these General Land Office surveys?
14  A.   I have used General Land Office surveys not
15    only in relation to navigability in Arizona, but in
16    relation to a wide variety of projects that I have used
17    all over the American West.  So I'm pretty familiar
18    with survey work at this point.
19  Q.   Are those U.S. General Land Office surveys
20    the kinds of documents that historians typically use in
21    their work?
22  A.   Absolutely, because they derive from federal
23    surveyors who are actually on the ground, looking at
24    certain characteristics on the ground at the time that
25    they carried out their surveys.
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 1  Q.   And in your work, have you looked at actual
 2    survey documents themselves?
 3  A.   Yes, I have, and we're going to see some of
 4    them in this presentation.
 5  Q.   Have you also done research on primary and
 6    secondary sources relating to how the surveys were
 7    performed?
 8  A.   Yes.
 9  Q.   Anything else we need to talk about on
10    Slide 8?
11  A.   No.
12  Q.   Slide 9 is entitled U.S. General Land Office
13    Survey Field Notes and Plats; is that right?
14  A.   Yes, and I want to point out just for the
15    Commission's use, the slide numbers, with the exception
16    of the title slides, are in the lower right-hand corner
17    there.
18  Q.   Okay.  What does Slide 9 here say about the
19    Land Office survey field notes and plats?
20  A.   Well, some of the most important records that
21    document the Gila River before and at statehood in
22    Arizona are the U.S. General Land Office survey field
23    notes and plats.
24        The surveys were done partly for the
25    following reasons:  One purpose was to prepare the
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 1    public domain for orderly settlement by laying out
 2    boundaries of individual parcels.  And the second main
 3    reason was to record the characteristics of the public
 4    domain; in other words, to document what the United
 5    States owned before that land was transferred into
 6    private ownership.
 7        Specific instructions were issued to federal
 8    surveyors under provisions of different surveying
 9    manuals over time.  The earliest of these was 1851, and
10    the reason for that date is because that was the date
11    large-scale settlement was taking place in Oregon and
12    California, and the U.S. Government wanted to have a
13    manual for the many surveyors who were going to be
14    doing the surveys in those two particular parts of the
15    West.
16        Prior to 1851 surveyors were given individual
17    letters or other types of documents giving them their
18    instructions, but the manuals started in 1851.  There
19    were six other manuals issued before Arizona became a
20    state in 1912.  Those manuals came out in 1855, 1864,
21    1881, 1890, 1894 and 1902, and they're all reprinted
22    verbatim in C. Albert White's book.
23        Surveyors were told in their instructions
24    that they were to record the details of what they
25    encountered as they ran township, range, and section
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 1    lines.  Using the parlance of the surveyors, they were
 2    to record what they encountered on line, quote/unquote.
 3    For example, they were specifically told that they were
 4    to record if they crossed a road or a trail or a ravine
 5    or fence land or farmlands or irrigation ditches,
 6    railroads, forests and so forth.
 7        And with regard to waterways, surveyors were
 8    told specifically that they were to meander, which
 9    means to measure by degree bearings the sinuosities of
10    all navigable bodies of water.  In fact, U.S. surveyors
11    were required by federal law to meander navigable
12    bodies of water beginning in 1796.
13        It's important to understand these manuals
14    properly; that the manuals gradually expanded the types
15    of watercourses that were to be meandered, to include
16    not only all navigable bodies of water, but also major
17    nonnavigable bodies of water, particularly rivers that
18    formed the boundaries of federal reservations, such as
19    those for Indians or forests and so on.
20        This explains some of the meanders that were
21    conducted on the Gila River in one or two places,
22    although most portions of the Gila River were not
23    meandered, meaning that the surveyors thought that the
24    Gila River was not navigable at the time of their
25    surveys.
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 1        The interiors of the townships through which
 2    the Gila River flows between the confluence of the Salt
 3    and the juncture with the Colorado River were surveyed
 4    initially over a wide range of years, most of which
 5    were prior to statehood.  Those surveys took place in
 6    1868, 1871, 1874, 1877, '78, '82, '83, 1890, 1910 and
 7    1911.  There was also a partial resurvey of one
 8    township in 1907, and several of the townships weren't
 9    surveyed at all until after statehood, and those
10    surveys took place in 1912, 1915 and 1936.
11  Q.   Is it your understanding that courts in other
12    cases have relied upon survey documents, especially the
13    meanderings, as evidence -- as part of the evidence of
14    whether a particular watercourse was navigable or not?
15  A.   Yes, they have.  Most recently, the Montana
16    PPL case.
17  Q.   Is it your understanding that this Commission
18    has relied upon the survey documents and whether
19    watercourses were meandered or not as part of the
20    evidence in determining whether a particular river is
21    navigable?
22  A.   Correct, as did the judge in my Kern River
23    testimony.
24  Q.   Do you have an opinion, as a historian, as to
25    whether a body determining whether water is navigable
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 1    should consider these surveys and whether the
 2    watercourses were meandered or not as part of the
 3    evidence in determining whether the watercourse is
 4    navigable?
 5  A.   Yes, because this was a perspective of a
 6    historical party who was specifically told to look for
 7    navigability at the time that he carried out his work,
 8    and these were professionals that understood the
 9    details of measuring, so that their records are -- can
10    be quite accurate.
11  Q.   And should that surveyor's recording be
12    viewed in conjunction with other historical evidence in
13    determining navigability, in your opinion as a
14    historian?
15  A.   Yes, both the plats and the field notes.
16  Q.   And did you look at -- and you're going to
17    get into this later in your presentation, but did you
18    look at other historical documents in addition to the
19    plats and the field notes?
20  A.   Oh, absolutely, hundreds.
21  Q.   Anything else we can talk about on Slide 9?
22  A.   No.
23  Q.   Let's go on to Slide 10 then.  You've got the
24    clicker.  Slide 10, more of a discussion of the
25    surveys?
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 1  A.   Yes.
 2  Q.   Can you tell us what you want to portray in
 3    Slide 10?
 4  A.   For this research project all U.S. General
 5    Land Office field notes and plats were examined that
 6    covered the Gila River from the Salt River downstream
 7    to the Colorado River.  I'm not going to show all of
 8    those plats here or discuss all of the field notes, but
 9    they are in the report that I have presented to ANSAC.
10        Most of the plats in this reach of the Gila
11    River dated well before statehood.  And in addition,
12    the field notes for each location where any surveyor
13    crossed the Gila were carefully reviewed.  So I have
14    actually looked at the field notes where the surveyors
15    crossed, every single surveyor, where he crossed the
16    Gila River.
17        The Gila River was not meandered anywhere
18    between Phoenix and Yuma due to navigability, although
19    there were a couple of places where there were some
20    meanders under different surveying instructions for
21    reasons other than navigability, and these will be
22    explained as I get along a little further into this
23    presentation.
24        Some sample illustrations follow.  Again,
25    these are just the plats, but I have gone through all
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 1    of the field notes, and these are not all of the plats
 2    in this presentation that are presented in my report.
 3    They are just samples to give the Commission an idea of
 4    what was involved.
 5  Q.   Can you give the Commission a feel for
 6    approximately what the magnitude of survey field notes
 7    was that you looked at for this project over the last
 8    15 years or so?
 9  A.   I'm guessing that it would have been -- the
10    notes themselves would have been in the hundreds of
11    pages, and many of them are handwritten, because the --
12    one thing to understand about the field notes is that
13    the plats were not created in the field when the
14    surveyor was out there.  The surveyor took a notebook,
15    and as he did his measurements with his crew, he would
16    record the different things that he was required to
17    record, and then from those field notes he later drew
18    the plats that we're going to see here.
19  Q.   How about in terms of the plats; can you give
20    us some feel of what the magnitude of those documents
21    were that you personally looked at on --
22  A.   I looked at all of the plats that covered the
23    Gila River between the Salt and the Colorado River.  As
24    I indicated earlier, there was one township that was
25    resurveyed.  But I examined all of the plats between
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 1    the Salt River and the Colorado River.
 2  Q.   On rivers outside of Arizona, have you
 3    personally seen survey plats and field notes where a
 4    river was meandered because it was navigable?
 5  A.   Yes, and in quite a few places, actually.
 6  Q.   So it's your understanding that there were
 7    places where the surveyors actually believed the river
 8    was navigable, and those show up on those plats and
 9    field notes?
10  A.   Correct, and they also meandered other bodies
11    of water, such as lakes and so forth, if they felt
12    those were navigable.
13  Q.   Do you have anything else we need to talk
14    about on Slide 10?
15  A.   No.
16  Q.   Slide 11 says U.S. General Land Office survey
17    Plat, Township 1 North, Range 1 West, 1868; is that
18    correct?
19  A.   That's correct.
20  Q.   Before we get there, I wanted to ask you a
21    couple of questions just for purposes of getting the
22    locations down.
23        Is there a base line and meridian in Arizona?
24  A.   Most states and territories, when areas were
25    territories, had a base line, or several of them in
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 1    some cases.  California had three base line and
 2    meridian.  Arizona's base line and meridian were
 3    established at a place very close to the confluence of
 4    the Gila River and the Salt River.  I believe it was
 5    established in the mid 1860s.  The place was chosen by
 6    the Surveyor General of New Mexico Territory, whose
 7    responsibility was then not only to carry out the
 8    surveys in New Mexico, but also in Arizona.
 9  Q.   Could you tell the Commission just in general
10    terms what a base line and meridian is?
11  A.   They're the starting points for the survey.
12    The base line is a line that is drawn east/west, and
13    the meridian is north/south, and from those particular
14    points, townships are laid out, which are six miles by
15    six miles, and they are numbered according to whether
16    they're north or south or east or west of the base line
17    and meridian.
18        And then those townships are subdivided into
19    sections, which are one square mile each, and they are
20    numbered 1 to 36.  They start -- the numbering starts
21    in the northeast corner and goes toward the west and
22    then goes in an S fashion all the way down to
23    Section 36.
24        By the way, I should point out, on the field
25    notes that I looked at on the Gila River, some of these
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 1    townships and sections were not only surveyed on the
 2    actual section lines, but in some cases they were
 3    surveyed on quarter section lines as well.  So I
 4    examined not only where they crossed on section lines,
 5    but also the quarter sections.
 6  Q.   So on this slide, Slide 11, when it talks
 7    about Township 1 North, is that the first township
 8    north of the Gila and Salt River base and meridian?
 9  A.   Yes, and it's Range 1 West, so it's the first
10    township to the west of the Gila and Salt River.
11  Q.   So as we look at those township and range
12    numbers on subsequent slides, can we tell basically how
13    far we are from the Gila and Salt River confluence?
14  A.   Yes.
15  Q.   Anything else you want to say about Slide 11?
16    I kind of got you off track here.
17  A.   Yes.  This survey plat was made in 1868 by
18    Federal Surveyor George Ingalls, and it happens to be
19    near present-day Phoenix.  He carried out the survey
20    under the instructions of the 1864 surveying manual.
21    The plat was approved by the Surveyor General in 1870.
22    And George Ingalls' name appears on the very bottom of
23    the plat here, together with the dates that he carried
24    out the surveys within this township here.
25        It's important to note that even though he
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 1    had instructions to meander navigable bodies of water,
 2    he did not do any meander lines at any location where
 3    he crossed the Gila River in this township.
 4        To understand what meander lines would look
 5    like, meander lines -- I don't know if I can do it with
 6    a laser pointer, but instead of having the drawn-in
 7    curved sinuosity of the river here, you would see more
 8    angled zigzag lines where Ingalls would have
 9    established a degree bearing that approximated the bank
10    of the river and then ran that line to a particular
11    point, where he would record the distance to that
12    point, and then he would run another straight line that
13    approximated the bank of the river and so on.  So it
14    looked like zigzag lines when rivers are meandered.
15        Another important thing to identify whether
16    meanders were carried out is that when meanders were
17    carried out, in the box at the bottom of the plat here,
18    one of the entries would read meander lines, together
19    with the surveyor who carried them out and the date
20    when they did the meander lines.  And there are no --
21    there's nothing recorded in this box for meander lines
22    having been done for this particular township.
23        A third point to point out is that when
24    meander lines were done, and we'll see this in a later
25    slide, the actual degree bearings and distances would
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 1    appear in a chart on the right-hand side of the survey
 2    plat.  And as you can see, there's no chart there with
 3    the meander degree bearings and distances.
 4  Q.   So -- I'm sorry.  So to make sure we
 5    understand this, so is it true that rather than
 6    surveying along the bank of the river, this surveyor
 7    basically just ran the section line straight across the
 8    river?
 9  A.   Right.  The instructions provided that if he
10    encountered a nonnavigable body of water, he was to
11    measure across the body of water, the width of it, and
12    also to note in his report which way the water was
13    flowing, north, south, east or west.  And that's what
14    Ingalls did every time he crossed the river in this
15    township.  He just measured the distance across and
16    then recorded which way the water was flowing.
17  Q.   And this was done in 1868; is that right?
18  A.   Correct.
19  Q.   Okay.  Do you know whether there were any of
20    the Salt River Project dams built on the Salt or the
21    Verde prior to 1868?
22  A.   I don't believe there were.
23  Q.   How about Coolidge Dam, do you know whether
24    that was there on the Gila before 1868?
25  A.   I don't know that answer.
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 1  Q.   Anything else we need to talk about on
 2    Slide 11?
 3  A.   No, that's it.
 4  Q.   Slide 12 says U.S. General Land Office Survey
 5    Plat, Township 4 South, Range 4 West, 1871.
 6  A.   Yes.
 7  Q.   Now, would this be four townships south of
 8    the Gila River base and meridian?
 9  A.   Correct.
10  Q.   And, also, four townships west of -- four
11    ranges west of that meridian?
12  A.   Yes.
13  Q.   So is this south and west of the plat that we
14    just looked at on the prior slide?
15  A.   Yes.  This is downstream from the prior
16    slide.
17  Q.   What does this plat show?
18  A.   This survey plat was drawn from field notes,
19    and again, I wanted to point out that the field notes
20    were done actually in the field, and it was -- the plat
21    was drawn from the field notes of an April 1871 survey
22    by Federal Surveyor Solomon Foreman, F-O-R-E-M-A-N.  It
23    was filed with the Surveyor General later in 1871.
24        This particular township is just upstream
25    from Gila Bend.  Again, like the previous townships,
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 1    Surveyor Solomon ran no meander lines at any location
 2    where he crossed the Gila River.  Instead, as per his
 3    1864 instructions, he crossed the stream and only
 4    measured its width and direction of flow.
 5        And you can see all of the lines here where
 6    he crossed the stream, and in each place he would
 7    measure the width across, and in some cases there were
 8    several channels, too, as you can see, and, also, the
 9    direction of flow.
10        Also notice here that there are no
11    indications of any meander surveys being done in the
12    box below the plat.  Again, what would have appeared
13    there is, it would say meander lines run by surveyor
14    so-and-so and on such and such a date.  But there's
15    nothing down there that indicates that.
16        And also notice in the right-hand side that
17    there's no chart or table that identifies any meanders
18    being done.  And again, as with the previous slide, you
19    would see much more zigzag-type lines along the banks
20    of the river if the meanders actually had been run.
21        It's also important to notice that there's a
22    road running just to the east of the Gila River, which
23    suggests -- very close to it, in fact -- that most
24    transportation along the -- near the Gila was carried
25    on by land and not on the river itself.
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 1  Q.   The river in this slide is actually going in
 2    a different direction than the river in the prior
 3    slide, right?
 4  A.   The prior slide the river was flowing
 5    westward or to the left.  Here it's flowing south
 6    toward the bottom of the plat.
 7  Q.   Is this because we're down on the bend in the
 8    Gila?
 9  A.   We are just -- the bend in the Gila is just
10    below the southern boundary of this particular plat,
11    and we'll actually see that in the following plat.
12  Q.   So is north on this plat, as well as north on
13    the other plat, at the top?
14  A.   Yes.
15  Q.   Anything else you want to talk about on
16    Slide 12?
17  A.   No.
18  Q.   Okay.  Slide 13 says U.S. General Land Office
19    Survey Plat, Township 5 South, Range 4 West, 1871 (just
20    above Gila Bend); is that correct?
21  A.   Yes.
22  Q.   And what is important about this slide?
23  A.   This is the plat that lies immediately to the
24    south of the plat that we just looked at.  This
25    particular plat and the field notes were also done by
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 1    Federal Surveyor Solomon Foreman at about the same time
 2    that he did the previous plat.
 3        Foreman surveyed this township -- I mentioned
 4    that already.  The Gila River ran through Sections 5,
 5    7, 8 and 18, and you can see it right here on the plat.
 6    And there are some mountains right here to the west of
 7    the river.
 8        Foreman in this particular plat did set some
 9    meander markers.  These were only on the left-hand
10    edges facing downstream of the Gila, and he recorded
11    those meander details in his field notes, but
12    apparently he forgot to put them on the plat itself.
13    And in the next slide is will explain why he carried
14    out this one bank meander.
15  Q.   Okay.  Anything else you want to talk about
16    on Slide 13?
17  A.   No.
18  Q.   Okay.  Let's go on to Slide 14, and does that
19    slide talk about Soloman's one-bank meanders of the
20    Gila River in Township 5 South, Range 4 West?
21  A.   Yes.  I guess I should have used his last
22    name on the slide, rather than his first name.  Solomon
23    Foreman.
24  Q.   You didn't know him on a first-name basis,
25    did you?


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(10) Pages 1325 - 1328







In the Matter of the Navigability of the Gila River 
03-007-NAV


Transcript of Proceedings, Vol. VI
August 18, 2014


GILA RIVER      VOL. VI      08/18/2014 Page 1329


 1  A.   No, I didn't.
 2        The reason for Foreman's use of meanders
 3    along one bank of the Gila River can be seen in
 4    conjunction with both his surveying instructions,
 5    which, by the way, he received a separate letter from
 6    the Surveyor General of the General Land Office that
 7    basically supplemented the instructions that appeared
 8    in the 1864 manual.
 9        With regard to his special instructions,
10    Foreman was directed on February 13th, 1871 by John
11    Hasson, H-A-S-S-O-N, who was the Surveyor General for
12    Arizona Territory, to carry out this survey, quote, in
13    accordance with law and the manual of printed
14    Instructions by the General Land Office.  That manual
15    would have been the 1864 manual.
16        Hasson also told Foreman to bear, quote, in
17    mind the object of this work you are about to execute,
18    is to accommodate actual settlers, unquote, who lived
19    in the vicinity of Gila Bend.
20        For this reason, Hasson told him, quote, If
21    in your judgment the Gila River should be meandered,
22    you are hereby authorized and directed to do it, at the
23    same time advising this office, in writing, the reasons
24    therefor, unquote.
25        Well, Foreman did, in fact, explain his
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 1    one-bank meanders in his field notes as Hasson had
 2    instructed him to do.  Even though setting meander
 3    corners on the right banks of some rivers was required
 4    under the 1864 manual, the actual phrase was "rivers
 5    not embraced in the class denominated navigable under
 6    the statute, but which are well-defined natural
 7    arteries of internal communication, and have a uniform
 8    width."  That was a requirement in the 1864 manual.
 9        Foreman explained that his meander work was
10    that he had set his meanders on the left bank for
11    meanders to show that all the lands of value are on the
12    left bank.  And that's looking downstream on the river.
13    He added that the lands on the right bank had pinched
14    out due to the proximity of mountains.
15        So in other words, he does have one-bank
16    meanders here, and which does not indicate
17    navigability, but he was -- basically had been told to
18    identify where the river was so that actual settlers
19    wouldn't be given lands that were essentially
20    nonfarmable because of the presence of the river.
21        In other words, the only lands useful for
22    farming were on the left bank looking downstream, and
23    for that reason Foreman had meandered that bank as the
24    Surveyor General had instructed him to do.  Had the
25    river been navigable, he would have meandered both
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 1    banks.  But he didn't.
 2  Q.   So in your opinion as a historian who has
 3    done a lot of work with these surveys, does the fact
 4    that he meandered the left bank indicate that he
 5    believed the river was navigable at that time?
 6  A.   No.  It would have been meandered on both
 7    banks if he believed it was navigable.
 8  Q.   And did the same person conduct the survey
 9    that we looked at on Slide 12 on the Gila River?
10  A.   The previous slide, yes.  It was Solomon
11    Foreman did both of them, in approximately the same
12    time, too.
13  Q.   And were those two plats adjacent to one
14    another?
15  A.   Yes.
16  Q.   And did he do any meanders at all on the
17    document we looked at on Slide 12?
18  A.   No.  And if you're looking at -- let me back
19    up here.  If you look at this particular slide --
20  Q.   You're looking at 13 now, right?
21  A.   Yes.
22        You can see that the lands that were useful
23    for farming essentially were on the left-hand side
24    looking downstream, where it was entirely mountainous
25    on the right-hand side here.
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 1        So because the Surveyor General had given him
 2    special instructions to identify lands that might be
 3    useful to the settlers, that's why he did the one-bank
 4    meander on the left here.
 5  Q.   And I believe you said earlier you've looked
 6    at a lot of other historical documents relating to the
 7    Gila; is that correct?
 8  A.   Yes, hundreds.
 9  Q.   Is it your understanding that the corridor
10    along the Gila River channel was used for a path for
11    transportation on foot and on horseback pretty
12    regularly?
13  A.   Yes.  It was called the Gila Trail.
14  Q.   Anything else you want to talk about on
15    Slide 14?
16  A.   No.
17  Q.   Let's move on to Slide 15 then, which says
18    U.S. General Land Office Survey Plat, Township 8 South,
19    Range 22 West, 1874.  Did I read that right?
20  A.   Yes, and I add there near Yuma, approved in
21    1874.
22  Q.   So is this plat substantially west of the
23    ones we've been looking at?
24  A.   Yes.  This is almost at the confluence with
25    the Colorado River.
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 1  Q.   Okay.  What do you want to talk about on
 2    Slide 15?
 3  A.   This particular plat and the field notes
 4    related to it were done between February 26th and
 5    March 4th, 1874 by Surveyor Theodore F. White.  He had
 6    surveyed the interior subdivision lines, meaning the
 7    lines that you see all the little squares here.  And
 8    his survey and field notes were approved by the
 9    Surveyor General on May 9th, 1874.
10        I should point out, by the way, in terms of
11    federal surveys, they weren't necessarily always
12    approved by the Surveyor General.  If the Surveyor
13    General felt there was some flaw with the notes or
14    plats, then they wouldn't be approved, and the surveyor
15    would have to go back and do them again or they would
16    send out another surveyor.  So the fact that these were
17    approved by the surveyor general is important.
18        This township is very close to where the Gila
19    River joins the Colorado River, and in fact, you can
20    see the Colorado River up here in the northwest corner
21    of the plat.  The Colorado would continue toward the
22    southwest, where it would join up with the Gila River.
23        In addition to running the section lines in
24    this plat, White also meandered one bank of the Gila
25    River, but again, not because he thought it was
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 1    navigable.  If he thought it was navigable, he would
 2    have meandered both banks.  His surveying instructions,
 3    like those for Solomon Foreman, were the 1864 manual,
 4    which called for meandering only one bank of
 5    nonnavigable streams that served as routes for internal
 6    communication, meaning the Gila Trail.
 7        The precise wording of the 1864 manual
 8    provided, and this is a direct quote, rivers not
 9    embraced in the class denominated navigable under the
10    statute, and that's a reference to the 1796 law, but
11    which are well-defined natural arteries of internal
12    communication, and have a uniform width, will be
13    meandered on one bank.
14        And indeed, the fact that the Gila River was
15    a, quote, well-defined natural artery of internal
16    communication, meaning the Gila Trail, can be seen in
17    the fact that a road ran just to the south of the Gila
18    River, which you can see running right along here.  And
19    that would have connected up with the road that we saw
20    up around Gila Bend.
21        Let's see.  Following the instructions from
22    the 1864 manual, White meandered just the right bank of
23    the Gila River in Sections 21, 20, 29 and 30 and the
24    left bank in Sections 22, 23, 24 and 13.  He indicated
25    in his field notes that he had shifted from one bank to
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 1    the other because of the difficulty of finishing
 2    one-bank meanders on the right bank, which is what the
 3    manual required.
 4        Now, I talked about earlier where you would
 5    have seen the information about meandering on the plat.
 6    Down in the lower left-hand corner is the box that
 7    identifies which surveyors did which portions of the
 8    fieldwork here, and one of them indicates that the
 9    meander lines were drawn by Theodore F. White and the
10    date that he did the meanders.
11        Also, you can see the table that I talked
12    about earlier where White identifies the actual
13    distances on certain degree bearings that he made.  You
14    can also see a farm field here, and again, I also noted
15    the road that goes south of the Gila River.
16  Q.   Okay.  Anything else we need to talk about on
17    Slide 15?
18  A.   No.
19  Q.   Slide 16 is entitled Conclusions About
20    Federal Surveys.  Does that set forth some of your
21    opinions about the federal surveys?
22  A.   Yes.  And I want to reemphasize for the
23    Commission, I looked at all of the plats and all of the
24    field notes all the way down the entire Gila River from
25    the Salt River to the Colorado River, and none of them
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 1    indicated that the river was navigable by having
 2    meanders done on both banks.  So the portions that are
 3    being discussed here now are just samples, but all of
 4    them are discussed in my report.
 5        Some general conclusions that I reached about
 6    federal surveys and navigability.  Most federal
 7    surveyors along the Gila River did not meander the
 8    stream, thus indicating a lack of navigability in their
 9    own opinions.
10        In those few instances where surveyors did
11    meander the Gila, they were all attributable to
12    instructions in the 1864 surveying manual for meanders
13    of nonnavigable bodies of water under certain special
14    circumstances, meaning that they were following a
15    general trail of internal communication.
16        Thus, many different federal surveyors, who
17    were specifically charged with recording navigable
18    bodies of water and who undertook their surveys along
19    the Gila River in different years prior to Arizona
20    statehood, indicated in their opinion, and not ours
21    looking back, but in their's looking at it at the time,
22    that the Gila River was not navigable.
23  Q.   And again, on the federal surveys, did you
24    find anyplace on the Gila between the Salt River
25    confluence and the Colorado River where there was a
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 1    meander on both banks done?
 2  A.   No.
 3  Q.   And in your opinion as a historian, are the
 4    conclusions you came to and the documents you looked at
 5    under the federal surveys one piece of evidence that
 6    somebody who is trying to determine whether the river
 7    was navigable in its ordinary and natural condition
 8    should look at?
 9  A.   Yes.
10  Q.   Move on to Slide 17.  Are you now switching
11    to start talking about some federal patents?
12  A.   Yes.  I have some general information while
13    we're on this subject.
14  Q.   Let's talk about federal patents in general
15    then.
16  A.   I think a second group of historical records
17    that shed considerable light on the navigability or
18    nonnavigability of any stream are records relating to
19    federal and state patents, homestead patents.  And the
20    following slides all address this group of records.
21        Again, as with the surveys, I'm not talking
22    about all of the patents in this presentation, but they
23    are all of the patents that overlie the Gila River are
24    discussed in my full report.
25  Q.   And did you look at all the federal patents
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 1    along that stretch of the Gila River from the
 2    confluence of the Salt to the confluence of the
 3    Colorado?
 4  A.   Every single federal and state patent that in
 5    any way touched the Gila River.
 6        Beginning in the 1800s the United States
 7    government began issuing homestead patents for
 8    individuals who wanted to settle on the public domain.
 9    One of the most important of those laws was the
10    Homestead Act of 1862, which provided that applicants
11    could obtain up to 160 acres of the public domain.
12        Generally speaking, the requirement to obtain
13    a homestead patent was that an individual needed to
14    apply for the patent at a nearby General Land Office
15    office, and then they had to go actually out to the
16    land that they wanted and settle on it for several
17    years and make improvements to the land, such as
18    building a home, farming the land, putting in fences,
19    planting crops, digging irrigation ditches, so forth.
20        Once those requirements, the settler would
21    return to the Land Office to make a final nominal
22    payment.  But in order to verify that the settler was
23    actually living on the land, each applicant had to fill
24    out an affidavit at the Land Office attesting to the
25    improvements that he or she had made, and he or she had
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 1    to bring witnesses to fill out similar affidavits.
 2        Now, the patents themselves are the actual
 3    deeds, the title to the land; but the affidavits and
 4    all the related documents that they had to fill in
 5    created a patent file, and the patent files are all
 6    available at the National Archives in Washington, D.C.
 7  Q.   And I think I asked you earlier if you looked
 8    at all the federal patents.  Did you look at the whole
 9    file on all those ones between the Salt and the Gila
10    River on -- between the Salt and the Colorado on the
11    Gila?
12  A.   All of the files that were available.  In
13    some cases, due to time, a few things are not present;
14    but basically pretty close to 95, 99 percent of all of
15    the patent files.
16        And these patent files can provide a huge
17    amount of information, because not only are they the
18    affidavits of the applicant and his witnesses, but the
19    applicants had to state what they were doing on the
20    land, as did the witnesses.  And in many cases with
21    regard to the Gila River, the applicant would actually
22    testify that the Gila River ran through his or her
23    piece of property.
24        In some cases the patent files can be
25    hundreds of pages long, because if there was any kind
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 1    of controversy about the piece of property, sometimes
 2    there would be court proceedings in the file and so
 3    forth.
 4        So the U.S. General Land Office had
 5    instructed federal surveyors to meander navigable
 6    bodies of water in order to promote settlement, and the
 7    Land Office was well aware that the beds of navigable
 8    rivers belonged to the states, or in this case a future
 9    state.  Therefore, the meanders were partly done to
10    keep settlers from patenting navigable bodies of water.
11        And so, thus, in addition to examining
12    federal survey notes and plats, I examined every single
13    patent and its related file, and there are over a
14    hundred of them between the Salt River and the
15    confluence with the Colorado River.
16        And the files I examined at the National
17    Archives and copied there, looking for any patent that
18    overlay the Gila River to see if any acreage was
19    withheld from the patent due to the ownership of the
20    bed of the river by a state or a future state.
21        Using the patents themselves, as well as
22    related patent files, I worked with the cartographics
23    office of the Salt River Project as part of my study,
24    and we created several maps showing the location of all
25    homestead patents that touched or overlay the Gila
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 1    River.
 2        Because of the large number of patents,
 3    again, over a hundred, sample areas for the most
 4    densely populated areas were selected for my report to
 5    show patent locations.  And I again want to emphasize
 6    that I have looked at all of the patent files all the
 7    way along the Gila River from the Salt to the Colorado
 8    River.
 9  Q.   Okay.  Move on to Slide 18 then.
10        CHAIRMAN NOBLE: Mr. McGinnis?
11        MR. MCGINNIS: Yes, sir.
12        CHAIRMAN NOBLE: Can we take a break
13    here?
14        MR. MCGINNIS: You bet.
15        CHAIRMAN NOBLE: Thank you.
16        THE WITNESS: This is probably a good
17    place anyway.
18        CHAIRMAN NOBLE: Ten minutes.
19        (A recess was taken from 10:04 a.m. to
20        10:18 a.m.)
21        CHAIRMAN NOBLE: Then we will reconvene
22    this hearing.
23        BY MR. MCGINNIS: 
24  Q.   Dr. Littlefield, not long before we had the
25    break, I asked you a question about whether you saw any
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 1    meanders of both banks anyplace on the Gila, and I
 2    think my question wasn't very artfully presented.
 3        In your work, did you see anyplace on the
 4    Gila where the surveyor meandered both banks for any
 5    reason?
 6  A.   Yes.  I had forgotten.  I double-checked in
 7    my report.  There was at least one section of the Gila
 8    that was meandered on both banks under the provisions
 9    of I believe it was the 1890 surveying manual.  That
10    manual provided that both bank meanders were to be done
11    for nonnavigable bodies of water if the particular
12    waterway was over three chains wide.  And under those
13    provisions, there was at least one piece, one township,
14    where both banks were meandered.
15  Q.   Other than that, do you recall any other
16    place on the Gila where it was meandered on both banks?
17  A.   I don't remember if that stretched over two
18    townships or is just one, but it was one segment, in
19    other words.
20  Q.   But based upon your education, training and
21    experience as a historian who works with these surveys
22    frequently, did those instances where it was meandered
23    on both banks show that the surveyor thought the river
24    was navigable?
25  A.   No, it was because the river was over three
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 1    chains wide, which is the instructions or the manual
 2    governing that particular survey.
 3  Q.   I think we stopped on Slide 18.  Slide 18 at
 4    the top says Homestead Patent Sampling Areas along the
 5    Gila River.  Can you tell us what this is?
 6  A.   Yes.  This is sort of a master map.  As I
 7    mentioned earlier, I looked at every single patent that
 8    overlay the Gila River; but because of the shear
 9    numbers of those patents, for the purposes of my
10    report, as well as this presentation, we used sampling
11    areas.  But I looked at all of the other patents, just
12    to be sure none of them conflicted with what I found
13    with all of the patents.
14        These are the sample areas in yellow going
15    downstream on the Gila, and they were -- the selected
16    areas were chosen mostly because of the higher density
17    of homestead patents than in other areas.
18        This is the confluence with the Salt River in
19    the far right-hand corner here, and this is -- I'm
20    going to be talking about Exhibit -- let's see.  This
21    is Exhibit 1.  So the first yellow area is Exhibit 2.
22    Exhibit 3 is down near Gila Bend.  Exhibit 4 is further
23    west.  And then Exhibit 5 is going to be at the
24    confluence with the Colorado River.  And you can see
25    the inset state map showing where this sampling area
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 1    takes place.
 2        In the lower right-hand corner is a list of
 3    the underlying historical maps that was used to compile
 4    this particular map.  And then there's a sample
 5    township with the sections and so forth and quarter
 6    sections and so on there for illustration.
 7        These maps were done by Salt River
 8    Cartographics with the information provided by me about
 9    the patents that I looked at.
10  Q.   And again, when you say sampling, is --
11    sampling, those are the ones that you talked about in
12    your report, even though you looked at all of them; is
13    that right?
14  A.   That's correct.  I looked at every single
15    patent and patent file for the entire length of the
16    Gila from the Salt River to the Colorado.
17  Q.   And where you have exhibit numbers here, are
18    those essentially remnants of the prior hearings where
19    you had big blowup exhibits?
20  A.   The foam-mounted boards?
21  Q.   Yes.
22  A.   Yes.  And I'm going to be talking about them
23    in slides that follow this one as well.
24  Q.   So for people who have been around a long
25    time, like me and Commissioner Henness and this
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 1    proceeding, those exhibit numbers correspond to the
 2    blowup boards you had back in the '90s and early 2000s?
 3  A.   Yes.
 4  Q.   There's one other thing on this one I want to
 5    ask you about.  I'm using my laser pointer now.
 6    There's a little legend there where it says "Legend."
 7    You see the little blue squiggly mark?  My eyes aren't
 8    good enough to see what it says next to that.  Can you
 9    tell us what that legend talks about?
10  A.   The legend talks about the historical maps
11    that were used by Salt River Cartographics.  I provided
12    the historical maps, but then Salt River Cartographics
13    used them to compile this map, as well as the
14    underlying exhibits.
15        The light blue is the Gila River, obviously,
16    and then the -- I'll mention what the historical
17    underlying maps are in the next slide or two.
18  Q.   Okay.  So on this particular one, next to the
19    light blue squiggly thing on the legend, does it say
20    Gila River (1913 to 1917)?
21  A.   Yes.  That was a county map, as I recall.
22  Q.   So does that show the approximate location of
23    the Gila River as shown on that map that relates to
24    1913 to 1917?
25  A.   Within those years.  I did the best I could
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 1    to find historical maps, either before or as close to
 2    the time of statehood as possible, that showed where
 3    the Gila River bed was at that time.
 4  Q.   And on some of the subsequent exhibits, do
 5    you have the location of the river for other dates
 6    other than 1913 to 1917 shown?
 7  A.   Yes, and we'll see that in the later slides.
 8  Q.   Anything else we need to talk about on
 9    Slide 18?
10  A.   No.
11  Q.   Slide 19 says Locations of Patents were
12    Determined by using the Bureau of Land Management's
13    Master Title Plats-Sample Shown Below; is that correct?
14  A.   Yes.
15  Q.   And what does this slide show?
16  A.   Well, in order to find out which patents
17    overlay the Gila River, I had to locate the actual
18    positions of the patents within each given township.
19        The Bureau of Land Management has an
20    overlying master index, which is shown here on this
21    slide, and they're known as Master Title Plats.  The
22    numbers that you see at the bottom of each little box
23    or rectangle are the homestead patent numbers that
24    where the land was ultimately sold to a private
25    individual.
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 1        In some cases the land went to the state,
 2    such as Sections 13 and 36, or these plats also show
 3    how the U.S. Government may have encumbered the land in
 4    any particular way.
 5        Once the homestead patent numbers were
 6    obtained, then you take those and you go to what are
 7    known as the historical indices, and those tell you
 8    what type of patent it was and what the year was.  And
 9    with that particular information, you can then get the
10    homestead patent file from the National Archives in
11    Washington, D.C.
12        And so this is a Master Title Plat, and this
13    is what I -- what I would do is, I would draw in on a
14    copy of this map where the Gila River went through this
15    particular township, and then I would get the homestead
16    patent files for that particular area.
17  Q.   And did you draw the river in on the map just
18    for purposes of figuring out which files you needed to
19    look at?
20  A.   Yeah.  If it was anywhere close to the Gila
21    River, I got the files for all of them.
22  Q.   Anything else you want to talk about on
23    Slide 19?
24  A.   No.
25  Q.   Okay.  Slide 20 says Exhibit 2:  Federal
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 1    Patents along the Gila River (near Phoenix); is that
 2    correct?
 3  A.   Yes.  This is the Exhibit 2 of the -- let's
 4    go back here.  The slide we're going to be looking at
 5    in a moment is Exhibit 2 up here near Phoenix, and this
 6    shows the Salt River's confluence with the Gila River
 7    and then downstream through a number of townships.
 8        You'll see that there are three different
 9    shades of blue that are being used on this map to
10    indicate the Gila River.  The light blue show the
11    historical maps.  I'm sorry, the light blue shows the
12    location of the Gila River the way it appeared on the
13    U.S. General Land Office survey plats, the documents I
14    talked about earlier.
15  Q.   Because these blues are pretty close, can you
16    show the Commission which blue you're talking about
17    when you're talking about the light blue?
18  A.   Generally speaking, it's the wider color
19    here.  In other words, this is the boundary or the edge
20    of the Gila River the way it was identified by the
21    federal surveyors when they undertook their surveys of
22    these townships.
23        The light blue -- no, I'm sorry.  Let me get
24    this right here.
25        Yeah, the light blue is the U.S. general
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 1    survey plats.  The medium blue, which is -- I'm getting
 2    this -- let me go back here.
 3  Q.   I'm having a hard time.  The print on this
 4    map is so small I'm having a hard time reading it
 5    myself.
 6  A.   Yeah, I'm looking at my notes here.
 7        The light blue right here in the middle is
 8    the location of the Gila River as identified by the
 9    General Land Office surveyors.  The medium blue, which
10    is the wider expanse on there, are several different
11    historical maps of the Gila River around the time of
12    statehood.  And the dark blue shows the location of the
13    Gila River from U.S. Geological Survey topographic
14    maps.  Not the current topographic maps, but the
15    ones -- the earliest ones that were generated by that
16    agency, and they're identified down here in the legend.
17    And in the digital version of my report, this map can
18    be expanded to show the information.
19  Q.   And just from looking at that map, the
20    location of the river as depicted in those three
21    different time periods looks like it maybe changed over
22    time; is that right?
23  A.   Correct.  It could be that it changed over
24    time.  It also could be that the mapping techniques
25    were different over time.
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 1        But in any event, what I tried to do was to
 2    get all of the homestead patents that touched any
 3    version of the Gila River.  And you can see all of the
 4    blocks that have numbers inside them.  Those are all
 5    homestead patents, federal patents, that touched any
 6    version of the Gila River in this reach of the river.
 7        And here's -- this is the master map down
 8    here in the corner, and the location of the yellow is
 9    this particular exhibit map.
10  Q.   And so was your purpose in looking at the
11    three different locations of the river as depicted on
12    this map essentially just to make sure you got all the
13    patent files that you needed to look for?
14  A.   Yes.
15  Q.   Anything else you want to talk about on
16    Slide 20?
17  A.   No.
18  Q.   Okay.  Slide 21 says Exhibit 3:  Federal
19    Patents along the Gila River (near Gila Bend).  Is this
20    a similar map to the one we just looked at?
21  A.   Yes.  It's just the -- if you look at the
22    master version here, it's further downstream, and this
23    was the map of one of the U.S. General Land Office
24    plats that I showed earlier.  And again, all of the
25    outlined black blocks along here are homestead patents
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 1    that touched or overlay any version of the Gila River
 2    based on those three sets of underlying historical
 3    maps.
 4  Q.   And are we again here looking at a portion of
 5    the river where it goes north and south because it's
 6    along the bend?
 7  A.   Yes.
 8  Q.   Anything else we need talk about on Slide 21?
 9  A.   No.
10  Q.   Okay.  Slide 22 says Exhibit 4:  Federal
11    Patents along the Gila River (Upstream from Yuma); is
12    that correct?
13  A.   Yes.
14  Q.   Is this a similar type of map to the last two
15    we just looked at?
16  A.   Yes, and again, you can see I obtained the
17    patent files and patents for any parcel of land that
18    transferred out of U.S. Government ownership to an
19    individual under any version of the Gila River based on
20    those underlying historical maps all the way along
21    here.
22        The yellow indicates on this master map where
23    this particular sample map lies.
24  Q.   And again on this map, at least as depicted
25    on the base maps that were used to prepare it, the Gila
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 1    River looks like it's in several different places over
 2    time?
 3  A.   Correct.
 4  Q.   Can you tell us, just in the scale -- I want
 5    to look at, just to get a feel for it, this part right
 6    in the middle where you have the two blue lines that
 7    are pretty close together and then I guess the more
 8    contemporary line that's farther apart.  Can you tell
 9    me about how far that is?
10  A.   Well, this area right in here, which is
11    pretty much devoid of having much information in it, is
12    essentially one section of land.  So it's about one
13    mile by one mile.  So when you're looking at one of
14    these places where the dark blue line is a long ways
15    from the other two versions of the lines, it would
16    appear that it's probably close to two miles apart; and
17    a similar thing, about a mile and a half in that reach
18    of the river.  And in some places, of course, all three
19    versions of the river are overlapping.
20  Q.   Again, that's as depicted on various maps
21    that were created at different times?
22  A.   Correct.
23  Q.   Anything else you want to talk about on
24    Slide 22?
25  A.   Other than the fact that, again, you can see
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 1    all of the homestead patents and patent files that I
 2    examined on this particular sample map.
 3  Q.   Okay.  Slide 23 says Exhibit 5:  Federal
 4    Patents along the Gila River (at Yuma).  Is this a
 5    similar map to the ones we've been looking at?
 6  A.   Yes.
 7  Q.   Anything of particular significance on this
 8    one compared to the other ones?
 9  A.   The same thing; that the homestead patents
10    are identified here, and at the far left-hand side of
11    the map is the Colorado River.  In the lower left-hand
12    corner is the yellow block indicating where on the
13    sample map this block lies.
14  Q.   And just so I'm clear, the federal patents,
15    are those essentially situations where the United
16    States deeded land to individual landowners?
17  A.   Yes.
18  Q.   Do you know, back in the 1800s, before
19    Arizona became a state, who would have been the holder
20    of the public trust interest in riverbed lands if they
21    were navigable?
22  A.   That would have -- the United States would
23    have held it in trust on behalf of any future state.
24  Q.   And that's the same entity that issued these
25    patents, right?
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 1  A.   Yes.
 2  Q.   Anything else you want to talk about on
 3    Slide 23?
 4  A.   No.
 5  Q.   Slide 24 then deals with the Desert Land Act
 6    of 1877; is that right?
 7  A.   Yes.
 8  Q.   Can you tell us -- walk through this slide
 9    and tell us what importance, if any, the Desert Land
10    Act of 1877 has to navigability?
11  A.   Congress passed what was called the Desert
12    Land Act in 1877.  The law was designed to make
13    homesteading in desert areas easier by permitting
14    settlers to acquire larger blocks of land, 640 acres
15    instead of the 160 acres that the Homestead Act
16    provided.  This was a recognition, basically, that in
17    desert areas you need more land to support crops and
18    cattle than you do in areas that are relatively humid.
19        The law required that claimants provide
20    irrigation water to their lands, and that -- according
21    to the law's terms, that water had to come from a
22    nonnavigable stream.  So in other words, anybody
23    applying for a Desert Land Act patent had to declare
24    that the land that they were applying for came from a
25    nonnavigable stream.
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 1        The relevant provision is as follows:  Quote,
 2    Provided however that the right to the use of water by
 3    the person so conducting the same, on or to any tract
 4    of desert land of six hundred and forty acres shall
 5    depend upon bona fide prior appropriation; and such
 6    right shall not exceed the amount of water actually
 7    appropriated, and necessarily used for the purpose of
 8    irrigation and reclamation; and all surplus water over
 9    and above such actual appropriation and use, together
10    with the water of all lakes, rivers, and other sources
11    of water supply upon the public lands and not
12    navigable, shall remain and be held free for the
13    appropriation and use of the irrigation, mining and
14    manufacturing purposes subject to existing rights.
15        One thing to recognize here is that the
16    General Land Office, which is the predecessor of
17    today's Bureau of Land Management, issued over 20
18    different Desert Land Patents in the vicinity of the
19    Gila River, thus indicating that the U.S. officials who
20    were issuing those patents, as well as the applicants
21    themselves, understood that the Desert Land Patent
22    involved was related to a nonnavigable body of water as
23    a source of water.
24  Q.   We talked at the beginning of this morning
25    that you said you weren't an expert on the legal
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 1    issues, but you have to look at them for purposes of
 2    doing historical work; is that generally correct?
 3  A.   Yes.
 4  Q.   Are you familiar with a case that we've
 5    talked about in these cases several times called the
 6    Daniel Ball?
 7  A.   Yes, I am, 18 -- I believe it's 1870 or '77.
 8  Q.   So that was my question.  Would that case
 9    have been decided by the U.S. Supreme Court before the
10    Desert Land Act came out?
11  A.   Yes, I believe so.
12  Q.   Anything else you want to talk about on
13    Slide 24?
14  A.   No.
15  Q.   Slide 25 is another title slide on State
16    Patents.  Are we now transitioning to talk about
17    patents that were issued by the State of Arizona as
18    opposed to by the Federal Government?
19  A.   Yes.
20  Q.   And similar to the question I asked you
21    earlier, do you know who would have been the holder of
22    the public trust interest in streambed lands if the
23    river had been navigable for the period after 1912?
24  A.   That would have been the State of Arizona.
25  Q.   And is what you're going to talk about now
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 1    patents issued by the State of Arizona to private
 2    individuals?
 3  A.   Through which the Gila River flowed.
 4  Q.   Anything else you want to talk about on
 5    Slide 25?
 6  A.   I was just going to provide a little
 7    background on state patents.
 8  Q.   Okay.
 9  A.   In addition to federal patents along the Gila
10    River, the State of Arizona also granted patents to
11    various individuals.  Arizona, like many western
12    states, had received large allotments of the public
13    domain from Congress upon statehood to promote various
14    objectives, such as the construction of schools,
15    universities, mental health facilities and miners'
16    hospitals.
17        These are primarily lands located in
18    Sections 2, 16, 32 and 36, although state lands could
19    also be chosen in many other parts of the state of
20    Arizona because of other legislation granting specific
21    amounts for different purposes.
22        Cumulatively, Arizona selected hundreds of
23    thousands of acres of land for the state, which they --
24    many of which parcels they subsequently patented out,
25    meaning they sold to private individuals or other
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 1    entities.
 2  Q.   Okay.  Can we move on to Slide 26 now?
 3    Slide 26 says Locations of State Patents were
 4    Determined from Arizona State Land Department Master
 5    Title Plats (Example Shown Below).  Did I read that
 6    right?
 7  A.   Yes.
 8  Q.   What does this show?
 9  A.   This essentially shows how I located state
10    patents that overlay or touch the Gila River.  This is
11    the state version of the Master Title Plat for the
12    Federal Government.  And again, what I did is I got the
13    Master Title Plat and then roughly sketched in, based
14    on the historical maps, where the Gila River would have
15    gone, and then I obtained any state patents that came
16    anywhere close to the location of the Gila River based
17    on historical sources.
18  Q.   And is that a process similar to what you did
19    with the federal patents?
20  A.   Yes.
21  Q.   Slide 27 says Exhibit 1A:  State Patents
22    along the Gila River (near Phoenix).  Is this a map
23    similar to the ones we looked at on the federal
24    patents?
25  A.   It was created the same way, except that what
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 1    is shown here is the location of state patents that
 2    were sold by the State of Arizona to various
 3    individuals or parties.  The State did not have the
 4    same requirements as the Federal Government, that they
 5    had to create a patent file, necessarily.  Sometimes
 6    the patents were just sold outright for sums of money.
 7        But you can see in these blowups of different
 8    sections where various state patents overlay the Gila
 9    River in different sections along the stream.
10  Q.   And just so we understand the terminology, is
11    a patent essentially a deed?
12  A.   Yes.
13  Q.   Conveys interest in real estate?
14  A.   Yes.
15  Q.   Is it your understanding that the individuals
16    who got these patents from the State paid money for
17    them?
18  A.   Yes.
19  Q.   Anything else you want to talk about on
20    Slide 27?
21  A.   Well, I'm not going to discuss all of the
22    state patents, but I do want to point out that there
23    were over 60 places where the State Land officials sold
24    Arizona acreage that touched or overlay the Gila River.
25    All of that information is discussed in detail in my
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 1    report.
 2        And because there are roughly 60-some-odd of
 3    these instances, it suggests that the state officials,
 4    as well as the parties that bought these parcels of
 5    land, did not believe the Gila River was navigable when
 6    they issued those state patents.
 7  Q.   Okay.  Anything else you want to talk about
 8    in Slide 27?
 9  A.   No.
10  Q.   Okay.  Slide 28 says Conclusions about
11    Patents.  Can you walk us through this slide then?
12  A.   Sure.  These are conclusions about both
13    federal and state patents.  There were over a hundred
14    patents issued by the United States that touched or
15    overlay the Gila River between the Salt River and the
16    Colorado River.
17        Twenty of these were Desert Land Act patents
18    that expressly had to take water from a nonnavigable
19    stream.
20        In not one instance did the U.S. Government,
21    in granting any type of patent along the Gila River,
22    indicate a belief that the stream was navigable by
23    withholding acreage for the bed of the river.
24        In fact, many of the patent applicants
25    themselves specifically noted in their patent files
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 1    that the bed of the Gila River ran through part of
 2    their patent.
 3        In addition, Arizona authorities sold over
 4    60 parcels as state patents for lands lying over the
 5    Gila River.
 6        Cumulatively, therefore, there are
 7    approximately 150 federal and state patents issued by
 8    different federal and state authorities to multitudes
 9    of people and entities where all of these parties made
10    judgments that in their opinion the Gila River was not
11    navigable.
12  Q.   So is it your opinion, as a historian, that
13    this information about patents, like the information
14    about surveys, is evidence that should be taken into
15    account in determining whether the river was navigable
16    in its ordinary and natural condition?
17  A.   Yes, because these are all historical parties
18    who are on the scene at the time, without looking back
19    at the information from our perspective, but instead,
20    were expressing an opinion, either implicitly or
21    explicitly, that the Gila River was not navigable.
22  Q.   Okay.  Anything else that we haven't covered
23    about patents that we should talk about?
24  A.   No.
25  Q.   Let's move on to Slide 29.  Slide 29 is a
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 1    title slide that says Miscellaneous Historical
 2    Descriptions of the River.  Is this the portion of the
 3    presentation where you start talking about the other
 4    historical documents, in addition to patents and
 5    surveys that you looked at?
 6  A.   Yes, and I have some sort of introductory
 7    material.
 8  Q.   Okay.  Why don't you tell us that.
 9  A.   There are numerous historical accounts of the
10    Gila River as it existed prior to Arizona statehood in
11    1912.  Among these historical materials are reports by
12    Spanish missionaries, military explorers, and other
13    visitors to the region before statehood, who provided
14    descriptions of the Gila River long before it was
15    impeded by irrigation diversion dams.
16        Also offering insight into the nature of the
17    Gila are historical newspaper accounts, and other
18    additional insight about the river can be found in
19    legislation passed by the Arizona Territorial
20    Legislature, as well as in published Federal Reports.
21        I'm only going to offer a few examples here.
22    There are many more of these types of items that are in
23    my report.  But I do want to point out one thing about
24    the historical newspaper articles, because I expanded
25    on this in this report.
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 1        It should be pointed out that historical
 2    19th century and early 20th century newspapers in the
 3    American West were extremely strong boosters of their
 4    communities.  Because there was no radio or television,
 5    newspapers were the only sources of information to be
 6    communicated to people in a given community or in other
 7    areas nearby or even further away.
 8        So most western newspapers sought to
 9    highlight the many benefits of their communities to
10    keep local residents fully informed, as well as to
11    convey the information to others elsewhere, because
12    many newspapers wanted to attract new settlers, and so
13    they would list such things if their community had
14    churches or schools or different types of businesses
15    that they had or whether it was easy to farm the land,
16    the different kinds of crops that could be grown, and
17    so on.
18        In addition, some newspapers, such as the
19    Pacific Rural Press, carried detailed descriptions of
20    various areas as a service to prospective settlers.
21    These articles describe many of the same types of
22    attributes so that people who were contemplating moving
23    to an area would understand what the area was like.
24        I looked at literally hundreds of newspaper
25    articles along that in some way or another describe the
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 1    Gila River, and it's important to understand that none
 2    of these historical newspaper articles suggested that
 3    the Gila River was navigable.
 4        There were stories, without a doubt, that
 5    there were occasionally boats put in the river, and
 6    some of those I'll talk about in a moment here.  But
 7    none of these newspaper articles that describe such
 8    attributes as railroads that serve communities or
 9    roads, none of the articles said the Gila River is a
10    useful means of communicating and carrying commerce.
11        So I'm going to offer only a few examples in
12    this presentation, but there are many, many others in
13    the report that I've filed with ANSAC.
14  Q.   Okay.  Well, let's move on to Slide 30.  This
15    says Francisco Garces, November 29th, 1775.  Is this an
16    example of an historical account that you looked at?
17  A.   Yes.
18  Q.   Can you tell us what Mr. Garces was saying
19    here?
20  A.   One of the earliest non-Indians to visit the
21    Gila River area was Francisco Garces.  He was a Spanish
22    missionary who traveled through what is now the
23    American Southwest in 1775 and 1776.
24        While he was in what is today the state of
25    Arizona, on November 29th, 1775, in his journal he
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 1    described the frequent shifting of the Gila River's
 2    channel as part of his commentary on that stream, as
 3    well as commentary about the Colorado River.
 4        And this is what Garces wrote.  Obviously
 5    it's a translation:  As the Colorado River has such a
 6    current, and runs so scattered through the bottomlands,
 7    we found no Isla de Trinidad, neither was there now the
 8    ford by which passed the expedition on the former
 9    occasion, the Indians saying that the river was now
10    very deep at that ford: for these two rivers, the
11    Colorado and Gila, rise every year to such excess, and
12    run through these flat and friable grounds with such
13    lack of restraint, that they appear to shift their
14    channels, forming washouts, and dividing into branches,
15    according as the force of the current bears more or
16    less to this side or to that.  The result is that at
17    its greatest flood the Gila itself extends more than a
18    league, which was 2.63 miles, and presumably the
19    Colorado much more.
20  Q.   So based on this 1775 account, would your
21    interpretation as a historian be that even back in the
22    1700s the Gila River was moving and shifting in lots of
23    places?
24  A.   Yes.  That's according to Francisco Garces.
25  Q.   Or at least in the places he was talking
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 1    about?
 2  A.   Correct.
 3  Q.   And as a matter of fact, the ford, does this
 4    part here where I'm showing you, "neither was there now
 5    the ford by which passed the expedition on the former
 6    occasion," does it look like he had been there before?
 7  A.   Yes.
 8  Q.   And whatever ford he had crossed the river at
 9    back then wasn't there anymore and it was now deep at
10    that spot; is that right?
11  A.   Yes.
12  Q.   And he also specifically talks about the
13    shifting channels; is that correct?
14  A.   Yes.
15  Q.   Does he also in this 1775 account talk about
16    the river dividing into branches?
17  A.   Yes.
18  Q.   Slide 31 then.  This top says Colonel Phillip
19    St. George Cooke, October 1846.  Is this another
20    historical account that you looked at?
21  A.   Yes.
22  Q.   Can you tell us what Colonel Cooke talked
23    about?
24  A.   Well, a little background on Colonel Cooke,
25    first.  Among the earliest military groups to try using
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 1    the Gila River for conveyance were members of the
 2    so-called Mormon Battalion.  These were volunteers
 3    recruited from Mormon immigrants to fight in the
 4    Mexican war, which had broken out in 1846.
 5        In October of that year Colonel Phillip
 6    St. George Cooke led the Mormon Battalion westward from
 7    Santa Fe, New Mexico following the Gila Trail across
 8    Arizona.  After passing Gila Bend, Cooke wrote in his
 9    journal about a failed attempt to travel down the Gila
10    by boat, and this is what he wrote:
11        Quote, Sixty or seventy miles above the mouth
12    of the Gila, having more wagons than necessary, and
13    scarcely able to get them on, I tried the experiment,
14    with very flattering assurances of success, of boating
15    with two pontoon wagon beds, and a raft for the running
16    gear.  I embarked a portion of the rations, some road
17    tools, and corn.
18        And here's the key part of it:  The
19    experiment signally failed, owing to the shallowness of
20    the water on the bars; the river was very low.  In
21    consequence of the difficulty of approaching the river,
22    orders mistaken, et cetera, the flour was only saved
23    from the loading, and the pontoons were floated empty
24    to the crossing of the Rio Colorado, where they were
25    used as a ferry boat.
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 1        And note that this is Cooke's explanation
 2    about why his attempt to navigate the Gila was a
 3    failure, and it's one of those instances where a boat,
 4    or something tried to be a boat, was used on the river,
 5    but it's not a recognition that this was a reliable
 6    means of commerce.
 7  Q.   And were you present for this hearing when we
 8    had it back in June?
 9  A.   Yes, I was.
10  Q.   Do you recall some testimony back in June,
11    maybe success was in the eye of the beholder?  And I'm
12    paraphrasing there, but do you understand what I'm
13    asking about?
14  A.   Yes.
15  Q.   As a historian, do you think it's important
16    to look at the historical documents and the opinions of
17    the folks that were actually there on the ground?
18  A.   Yes.  And when you take this particular quote
19    in conjunction with the multitudes of other historical
20    documents, it indicates that this was, you know, an
21    anomaly.  There were a few other attempts to put boats
22    in the river, too, but none of them indicated, as the
23    multitude of historical documents show, that the Gila
24    River was navigable.  None of them show that it was
25    navigable on a reliable basis.
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 1  Q.   And the quote on this slide, is it from a
 2    primary source?  I mean is this actually Cooke talking
 3    here, or is it somebody talking about what Cooke
 4    thought about it?
 5  A.   This is taken from a report by Cooke.  It's
 6    entitled Report of Lieutenant Colonel Phillip
 7    St. George Cook of his March from Santa Fe, New Mexico
 8    to San Diego, Upper California.  And this is a House of
 9    Representatives executive document from the
10    30th Congress, First Session, published in 1848, and
11    this is Page 558.
12        So this was his official report to Congress
13    on his expedition to California.
14  Q.   And I forgot to ask you this question about
15    Slide 30, the Garces account from 1775, but without
16    going back on the slide, let's think about that one.
17        Was that 1775 account, to your knowledge,
18    before any non-Indian diversions or dams on the Gila or
19    Salt or Verde Rivers?
20  A.   Yes.
21  Q.   Were there any dams here, that you know of,
22    by non-Indians in 1775?
23  A.   As far as I know, there weren't any.
24  Q.   How about 1846, do you know of any
25    significant dams or diversions upstream from the Gila
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 1    River in 1846?
 2  A.   No.
 3  Q.   And the last part of this quote here on
 4    Slide 31, he talks about these pontoon wagon beds being
 5    floated empty to the crossing of the Rio Colorado.
 6    Would that be on the Gila?
 7  A.   Yes.
 8  Q.   Okay.  But --
 9  A.   Floated down the Gila to the Colorado.
10  Q.   And they were floated empty?
11  A.   Yes.
12  Q.   But does he say then at the bottom that those
13    same pontoon wagon beds were actually used as a ferry
14    boat on the Colorado?
15  A.   Correct.
16  Q.   Anything else of significance that you want
17    to talk about with Slide 31?
18  A.   No.
19  Q.   Okay.  Slide 32 says William H. Emory, 1846
20    and 1853?
21  A.   Yes.
22  Q.   Is this another thing that you relied upon?
23  A.   Yes.
24  Q.   Can you tell us what Mr. Emory said?
25  A.   Well, William Emory was exploring the
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 1    Southwest in 1846.  He described the Gila and its
 2    channel changes.  This is the top quote:  We encamped
 3    on an island where the valley is contracted by sand
 4    buttes in what had been very recently the bed of the
 5    river.  It was overgrown with willow, cane, Gila grass,
 6    flag grass, et cetera.  The pools in the old bed of the
 7    river were full of ducks, and all night the swan, brant
 8    and geese, were passing.
 9        Emory later served in 1853 on the Commission
10    to survey the new U.S.-Mexico border, which was then
11    the Gila River.  And in his report to Congress on this
12    effort, he stated that, quote, The north side is
13    bounded by the Gila River, which is not navigable, but
14    it is a never failing stream, discharging a large
15    volume of water.
16  Q.   Okay.  To your understanding, were these two
17    accounts by Emory prior to any significant diversions
18    or dams upstream of the Gila on the Salt or the Verde?
19  A.   Correct.
20        And I don't have the sources in my note here,
21    but these were from documents created by Emory, and the
22    sources are cited in my full report.
23  Q.   So on the second quote from 1853, Emory says
24    it's a never failing stream.  Do you see that?
25  A.   Yes, he does.
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 1  Q.   As a historian, would you take him to be
 2    saying it's essentially a perennial stream?
 3  A.   Well, I would take that, the never failing
 4    stream part of it, in conjunction with other historical
 5    documents, because other historical documents indicate
 6    that in some cases it did fail.
 7  Q.   But he was talking about a river that flowed
 8    at least most of the time, maybe?
 9  A.   Right, and he was obviously there at a time
10    of year when there was water in it.
11  Q.   And he was also talking about a river that
12    discharged a large volume of water?
13  A.   Yes.
14  Q.   But he specifically says it's not navigable;
15    is that right?
16  A.   Right, and he is a historical figure on the
17    river at that particular time offering his opinion
18    about that water.
19  Q.   So back in 1853, prior to any dams or
20    diversions upstream, when the river was flowing a large
21    portion of the time and discharging a large volume of
22    water, Emory, who was there on the ground and saw it,
23    still believed it not to be navigable; is that correct?
24  A.   Yes, and probably because of what he said in
25    1846 about the channel changing, which was the -- he
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 1    mentions that they camped near what had been very
 2    recently the bed of the river.
 3  Q.   Okay.  Anything else you want to talk about
 4    in Slide 32?
 5  A.   No.
 6  Q.   Slide 33 says Lieutenant Nathaniel Michler,
 7    1853.  Is this another account you relied upon?
 8  A.   Yes.
 9  Q.   Can you tell us what Mr. Michler said, or
10    Lieutenant Michler?
11  A.   Lieutenant Nathaniel Michler was with Emory
12    in 1853, and Michler described the Gila River in
13    relation to the Colorado River, comparing them,
14    essentially.
15        This is what Michler wrote:  The Colorado is
16    said to have but few tributaries; the Gila has several,
17    emptying in above and below the Pima's villages.  The
18    annual rise in both rivers usually takes place in the
19    months of May and June, sometimes as late as July, and
20    is caused by the melting of the snows in the mountains
21    near their headwaters; the freshets are not of long
22    duration.  Frequently the one stream will be up and the
23    other down.  The Gila becomes so low that a sandbar
24    forms at its mouth during the summer, and at no time
25    does it supply much water.  The Colorado on the
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 1    contrary, is navigable for small steamers, drawing two
 2    and two and a half feet of water as high up as Yuma.
 3    This is a great savings, as the cost of transportation
 4    of stores by trains across the desert is enormous.  The
 5    navigation is pretty good, meaning on the Colorado
 6    River, but, like all streams of the same nature, the
 7    channel frequently changes, owing to the shifting sands
 8    and the instability of the banks.
 9        So in effect, he's saying here that the
10    Colorado is navigable, but by implication, because of
11    the way he phrases it, he doesn't indicate that the
12    Gila was also navigable.
13  Q.   And is it your understanding that this 1853
14    account was before any significant dams or diversions
15    upstream of the Gila?
16  A.   Yes.
17  Q.   Or on the Gila?
18  A.   Yes.
19  Q.   As a historian, do you have an opinion about
20    what it means to say the Gila becomes so low that a
21    sandbar forms at its mouth during the summer?  Can you
22    tell us what you think that means?
23  A.   Just that there is such a lack of flow that
24    there's not enough current to wash the sand out
25    downstream into the Colorado.
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 1  Q.   Anything else you want to talk about on
 2    Slide 33?
 3  A.   No.
 4  Q.   Slide 34 says Samuel Steamboat Adams, 1860s?
 5  A.   Correct.
 6  Q.   Is Mr. Adams one of the folks you relied on
 7    the accounts of?
 8  A.   Well, this is actually a historical account
 9    that described -- from the 1890s that described -- I
10    think it was from the 1890s.  Let me double-check here.
11    What Samuel Steamboat Adams had suggested as a means of
12    navigating the Gila River.
13  Q.   And does this slide talk about his
14    suggestion?
15  A.   Yes.
16  Q.   Can you tell us what he said or what you want
17    to talk about with it?
18  A.   Well, to permit travel on both the Gila and
19    the Salt, no matter what their water levels were,
20    Samuel Adams, who is also known as Steamboat Adams --
21    and he, by the way, was a candidate for Arizona
22    Territory's nonvoting seat in Congress.  He advanced a
23    unique idea in the 1860s, which the newspaper reported
24    on his idea some years later.  According to the Weekly
25    Journal-Miner, one of Adams's notions aimed to address
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 1    the widely fluctuating flows of the Gila and the Salt
 2    Rivers.
 3        This was his idea:  Quote, The navigation of
 4    the Gila and the Salt Rivers with steamboats with big
 5    broad wheels something on the order of our present
 6    traction engine wheels, and when there was water, they
 7    were to act as water wheels and in places where the
 8    river sank, meaning went into a bed, they were to carry
 9    the boat over the dry land, and for protection, it was
10    to be provided with a double turret gun, one in front
11    and one behind, and in case of Indians it could be
12    turned on the enemy, and in tight pulls either on land
13    or water the firing of the gun at the rear acted as a
14    pusher by the recoil of the charge or shot from the
15    front or bow would make the vessel back out in case
16    they got stranded.
17  Q.   Every time I read this account I think of the
18    duck boats that they have in places where you tour,
19    where it's half truck/half boat.  Is that what you
20    think he's talking about here, something like that?
21  A.   Well, I have more a mental image of something
22    like on the side spinning.
23        But the important thing here is that there
24    was no indication in the historical record that Adams's
25    idea was ever tried.  And by the way, he also lost the
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 1    election for territorial delegate.
 2  Q.   But it's clear, isn't it, though, that Adams
 3    in the 1860s thought if you wanted to take a steamboat
 4    down the Gila River, you better put wheels on it?
 5  A.   Yeah, and also have a gun to fire it in
 6    places where the water was shallow.
 7  Q.   So we move on to Slide 35.  Slide 35 says
 8    Richard C. McCormick, 1870.  Is that another account
 9    that you looked at?
10  A.   Yes, it is.
11  Q.   Can you tell us what Mr. McCormick said?
12  A.   Well, although Steamboat Adams did not win
13    his election to Congress, Richard McCormick was elected
14    to the nonvoting House seat in 1869, and he served in
15    that position to 1875.
16        He offered this statement to Congress in
17    1870, when he was describing a possible railroad route
18    across Arizona:  For two hundred miles you follow the
19    valley of the Gila River.  And again, this is for a
20    possible railroad route.  For half or two-thirds of the
21    year it is a large river, and the other part a
22    comparatively small one.  It is not navigated.  The
23    valley of the Gila is narrow in many places.
24  Q.   Okay.  Anything else of significance with
25    Mr. McCormick's account?
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 1  A.   Just that he was on the scene, and he was
 2    saying specifically to Congress that the river was not
 3    being navigated, the Gila.
 4  Q.   Let's move on to Slide 36.  You talked a
 5    little bit earlier about sort of territorial newspapers
 6    and how they were boosters.  Do you recall that?
 7  A.   Yes.
 8  Q.   Were there some stories in these old
 9    newspapers that are going to be considered
10    tongue-in-cheek, sort of a joke?
11  A.   In fact, a lot of newspapers carried humor as
12    part of their reporting.
13  Q.   And this Slide 36 says Arizona Sentinel,
14    July 28, 1877.  Is this, in your opinion, an example of
15    one of those?
16  A.   Yes.
17  Q.   Can you tell us about what's on this slide
18    about that particular newspaper account?
19  A.   Well, first, I should point out that the
20    Arizona Sentinel was published in Yuma, so presumably
21    the publishers knew something about the characteristics
22    of the Gila River, at least on the lower reaches.
23        Commenting about how newspapers from far-away
24    locales were inaccurately publishing stories about
25    steamboats plying the Gila River, the Arizona Sentinel,
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 1    which was published in Yuma, ran a story on July 28th,
 2    1877, under the headline "Humorous If Not Intelligent,"
 3    and this newspaper article commented with
 4    tongue-in-cheek about several overland freight
 5    operators, calling them in jest by the term Captains.
 6        And this is the news story:  Captains
 7    Quinlan --
 8  Q.   Sorry.  This bottom bullet, is that a quote
 9    from the newspaper, the bottom part?
10  A.   Yes.
11  Q.   Sorry.  Go ahead.
12  A.   Captains Quinlan, Jenks, Cavaness, Bowley,
13    Fields, Noriega and other noted navigators between Yuma
14    and Tucson will very likely read this with surprise,
15    and admire the intelligence of the geographical sharp
16    of the Post.
17        The Post was an out-of-town newspaper that
18    had published a story about steamers going to, of all
19    places, Tucson on the Gila River.
20        And Captains Moore, Kerens & Mitchell,
21    Capron, and even our old friend Platt of Kansas City,
22    all of whom now run mail packets on the line, meaning
23    these were wagon trains, will smile and wonder what on
24    earth they bought so much barley for and why they went
25    off on the plains and fooled away thousands of dollars
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 1    to dig wells to supply their steam works -- which he's
 2    referring here to mules and horses that pulled the
 3    wagons.  Let's see, and fooled away thousands of
 4    dollars to dig wells to supply their steam works with
 5    water, while their crafts were sailing right along by
 6    water.
 7  Q.   The Gila River doesn't actually run to
 8    Tucson, does it?
 9  A.   No, it doesn't.
10  Q.   Let's move on to Slide 37.  This slide, the
11    heading says Arizona Territorial Legislature, 1865.
12    What is the quote you have here on this slide?
13  A.   Well, newspaper publishers and military
14    officials in Arizona were not the only people to
15    believe the Gila was not navigable.  Among the earliest
16    actions taken by the new territory's legislature
17    involved the issue of navigable streams in Arizona.
18        Meeting in 1865 in its Second Session, the
19    Arizona Territorial Legislature passed a memorial
20    asking Congress for an appropriation to improve the
21    navigation of the Colorado River.  The memorial sought
22    $150,000 to remove obstacles such as sandbars, snags,
23    boulders and other obstructions in the Colorado River's
24    bed, and it declared explicitly the Colorado River is
25    the only navigable water in this territory.
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 1        It's important to note they did not ask for
 2    similar money to improve navigation on the Gila River.
 3  Q.   Is your understanding that 1865 was before
 4    any significant non-Indian dams or diversions on the
 5    Gila, Salt or Verde?
 6  A.   Yes.
 7  Q.   Do you know what the -- how the Arizona
 8    Territorial Legislature was comprised?  Was it people
 9    from all over the territory?
10  A.   Yes.  In fact, some of the photographs are
11    out in the hall out here.  I don't know if the earliest
12    1865 people are out there.
13  Q.   So would there have been people from areas
14    where the Gila River flowed through in the Arizona
15    Territorial Legislature, likely?
16  A.   I don't -- likely.  I don't know for sure.
17  Q.   Moving on to Slide 38, you see the Twelfth
18    Annual Report of the U.S. Geological Survey, 1891.  Is
19    this an additional historical account that you relied
20    upon?
21  A.   Yes.
22  Q.   Can you tell us what you have here on this
23    slide about this 1891 account?
24  A.   This is from the U.S. Geological Survey's
25  report in 1891:  Quote, The floods of the Gila are
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 1    usually short and violent, the highest water occurring
 2    during the months of January and February.  During a
 3    freshet the river rises in some places from 8 to
 4    12 feet, and increases in width from 300 feet to a mile
 5    and a half.  It is sometimes impassable for weeks, and
 6    has the appearance in places of a sea of muddy water.
 7    The season of low water occurs during the months of
 8    June and July, the riverbed being then dry in places.
 9  Q.   Based upon your review of historical
10    accounts, if you happen to have property on both sides
11    of the river or needed to be on both sides of the river
12    and there was a river 300 feet wide to a mile and a
13    half wide of muddy water that lasts maybe for weeks,
14    would you sometimes need a boat to get across the
15    river?
16  A.   Very much so.
17  Q.   Did you see that in some of the historical
18    accounts, of people having boats primarily that crossed
19    the river during floods?
20  A.   I'm remembering one.  I don't remember if it
21    was the Gila or the Salt, but where the homesteader not
22    only got the parcel of property that contained the bed
23    of the river, but also an island in the middle, and he
24    had a boat specifically for that reason.
25  Q.   And this account particularly refers to a
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 1    season of low water occurs during the months of June
 2    and July.  Do you see that?
 3  A.   Yes.
 4  Q.   As a historian, does that imply to you that
 5    the low water that occurred during June and July
 6    happened fairly regularly in June and July and not just
 7    once in a while?
 8  A.   Yes.
 9  Q.   Moving on to Slide 39, this says Report of
10    Progress of Steam Measurements for the Calendar Year
11    1905, Part XI.  Colorado River Drainage Above Yuma
12    (U.S. Geological Survey Water Supply Paper No. 175).
13        Is this an additional historical source that
14    you relied upon?
15  A.   Yes.
16  Q.   Can you tell us what that Water Supply Paper
17    talked about?
18  A.   Well, the Water Supply Paper stated:  The
19    river, meaning the Gila, now, meaning 1905, flows in a
20    channel fully 1 mile north of the original channel....
21    At every flood the channel shifts.  The valley at its
22    narrowest is half a mile wide and the waters may occupy
23    any part or all of it.... The river contains an
24    enormous amount of mud and sand.  At times the waves of
25    sand traveling along the bed of the stream are so
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 1    large, the current is so swift, and the stream so
 2    shallow, that the river is broken into a uniform
 3    succession of waves 2 feet high and over.
 4        And I actually have a photograph from about
 5    this time that we'll see later.
 6        There was a table that accompanied this
 7    description recording the discharge at Gila City, which
 8    is Dome, Arizona, and it further indicated the erratic
 9    nature of the river.  For instance, on February 8th,
10    1905, the discharge of the river was 82,000 cubic feet
11    per second, but just eight days later, on
12    February 16th, there was no discharge at all.
13  Q.   The historical accounts we've talked about
14    over the last few minutes and that show up on your
15    PowerPoint, are those all the historical accounts you
16    looked at, or are they just samples, representative
17    samples of the ones you looked at?
18  A.   These are representative samples of the ones
19    that are in my report.  So there are many more in my
20    report of newspaper accounts, government reports,
21    explorers and so on.  And those, in turn, are
22    representative of many more that due to just space
23    limitations, that I did not include in my report.
24  Q.   And in your report, have you included
25    citations to the source documents of these historic
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 1    accounts?
 2  A.   Yes, they are all footnoted in my report.
 3  Q.   Let's move on to Slide 40.  Is this another
 4    sort of title slide showing that we're going to change
 5    and start talking about historical photographs now?
 6  A.   Yes, and I'm only going to present a small
 7    number of the photographs here, and there are many more
 8    that appear in my report.  And all photographs shown
 9    here are identified by the archival source, either in
10    this PowerPoint or in my report.
11  Q.   Okay.  Slide 41, is that one of the
12    historical photographs that you looked at?
13  A.   Yes.  This is a railroad bridge damaged in
14    1905 on the Gila River by a flood.  Note the river's
15    broad, sandy streambed.  And this is from the Arizona
16    Historical Society in Tucson.
17  Q.   Okay, and in 1905, would there have been
18    substantial dams and diversions on the Salt, Gila and
19    Verde by 1905?
20  A.   Yes.
21  Q.   Anything else you want to say about the
22    picture on Slide 41?
23  A.   No.
24  Q.   Okay.  Slide 42, is this another historical
25    photograph that you looked at?
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 1  A.   Yes.  This is the same railroad bridge from a
 2    different vantage point, the railroad bridge being
 3    damaged in 1905.  And I think it's important to
 4    emphasize here that there were no reports in the press
 5    that navigation interests or other boaters objected to
 6    the presence of this bridge, even as they rebuilt it.
 7  Q.   And I realize you're a historian and not a
 8    hydrologist, but from this photo, can you see multiple
 9    channels in the river?
10  A.   Yes.
11        And this is also from the Arizona Historical
12    Society in Tucson.
13  Q.   And again, is this during -- this is during a
14    flood?
15  A.   Aftermath of a flood.
16  Q.   Slide 43, is this another photo that you
17    looked at?
18  A.   Yes.  This is the same railroad bridge, and
19    again, from the Arizona Historical Society in Tucson.
20  Q.   Is this the same flood?
21  A.   Yes.
22  Q.   Slide 44, is this, again, another photograph
23    from the 1905 big flood on the Gila River?
24  A.   Yes.  This is workers using a small boat to
25    examine the railroad bridge that was damaged.  And note
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 1    that there's a ladder there to retrieve the men in the
 2    boat on the left-hand side, and there's also a rope
 3    that runs from either the ladder or close to it to pull
 4    the boat into the ladder so that the men could get in
 5    and out.  Again, this is from the Arizona Historical
 6    Society in Tucson.
 7  Q.   And again, as with the historical accounts,
 8    did you look at other historical photos that aren't
 9    included in your PowerPoint presentation?
10  A.   Many of them, yes.
11  Q.   Slide 45, is this another picture during the
12    1905 flood?
13  A.   Yes.  This is the repairs that are being made
14    to the damaged bridge.
15  Q.   And most of these pictures we're looking at
16    are from right around the 1900s; is that right?
17  A.   Yeah.  This one is 1905.  I have a few that
18    are post-statehood, but I tried to get as many either
19    before or around the time of statehood as possible.
20  Q.   Would there have been any photographs of,
21    say, when Garces was here in 1975?
22  A.   No, there -- I don't think photography became
23    common until the late 1800s.  There were photographers
24    that pioneered in, I think, the 1840s or 1850s; but
25    didn't become common until later.
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 1  Q.   Did we talk about Slide 45?
 2  A.   Just that it's repair efforts being made on
 3    the railroad bridge.
 4  Q.   Slide 46, is this another historical
 5    photograph that you looked at?
 6  A.   Yes.  This is a woman walking next to the
 7    flooding Gila River near Gila Bend in June of 1905.  I
 8    mentioned that one of the earlier historical documents
 9    talked about standing waves of muddy water, and you can
10    see those out there next to her.  This is from the
11    Arizona Historical Society in Tucson.
12  Q.   And this is about the same time as the
13    flooding pictures we just looked at?
14  A.   Right.
15  Q.   How about Slide 47, what's that show?
16  A.   This is a view of the Gila River.  It's
17    identified on the back as being at Wilton Crossing, but
18    the caption probably should have been, in fact, it was
19    Wellton, which is just upstream from Yuma.
20        You should note that the U.S. Geological
21    Survey Water Supply Paper No. 289, which was published
22    the same year as this photo, described the Gila's
23    floods as torrential, thus making the Gila, quote,
24    sometimes impassable for weeks and it has the
25    appearance of a sea of muddy water.
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 1        The same USGS Water Supply Paper noted that
 2    the Gila was totally dry in June and July.  This photo
 3    is from the Phoenix Public Library.
 4  Q.   And again, recognizing you're a historian and
 5    not a hydrologist or geomorphologist, does this
 6    photograph appear to show multiple channels?
 7  A.   Yes, it does.
 8        And I compared this particular photograph to
 9    Google Earth, and the topography looking down, looking
10    at the river in Google Earth, would appear to support
11    that this is probably near Wellton.
12  Q.   Slide 48, is this another historical
13    photograph that you looked at?
14  A.   Yes.  This is A.R., whoever A.R. was, at
15    Buckeye Dam on December 8th, 1907.  This is from the
16    Salt River Project Archives.
17  Q.   Is that on the Gila?
18  A.   Yes.
19  Q.   Slide 49, is that another historical
20    photograph?
21  A.   Yes.  This is the Gila River and Buckeye Dam,
22    December 8th, 1907.  This is from the Salt River
23    Project Archives.
24  Q.   Slide 50, what does that show?
25  A.   This is the Gila River ferry in 1913.  This
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 1    is from the Arizona Historical Society in Tucson.  The
 2    information that the Historical Society had does not
 3    indicate where on the Gila this ferry was.
 4  Q.   Does this ferry appear to be taking a car
 5    across -- getting ready to take a car across the river?
 6  A.   It looks that way, yes.
 7  Q.   Move to Slide 51.  Is this another photograph
 8    that you looked at?
 9  A.   Yes.  This is the flooding Gila River looking
10    downstream from Gillespie Dam March 5th, 1938.  This is
11    from the records of the Bureau of Reclamation at the
12    National Archives branch in Denver.
13  Q.   And again, recognizing you're a historian and
14    not a hydrologist, does this 1938 photograph appear to
15    show multiple channels during the flood?
16  A.   Yes.
17  Q.   Slide 52, what's this?
18  A.   This is the dry Gila River near Antelope Hill
19    January 16th, 1940.  This is about 40 miles upstream
20    from Yuma.  This is from the records of the Bureau of
21    Reclamation, National Archives branch in Denver,
22    Colorado.
23  Q.   Let's move on to Slide 53.  Slide 53 a title
24    slide suggesting that we're moving on to a different
25    topic?
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 1  A.   Yes.
 2  Q.   And what's this topic you're going to talk
 3    about now?
 4  A.   I'm going to talk about the types of boats
 5    that plied the Colorado River prior to Arizona
 6    statehood.
 7        In order to fully appreciate the
 8    nonnavigability of the Gila River at or before the time
 9    of statehood, you not only need to look at all of the
10    accounts of historical parties who were on the scene at
11    the time, but you also need to look at the types of
12    watercraft that were prevalent in the late 19th century
13    and early 20th centuries.  And those could be seen on
14    the Colorado.
15        But even on the Colorado, which generally had
16    a substantially greater flow than the Gila, it was
17    clearly difficult to navigate, as the following slides
18    will illustrate.
19  Q.   Okay.  Slide 54.
20        CHAIRMAN NOBLE: Mr. McGinnis?
21        MR. MCGINNIS: Yes, sir.
22        CHAIRMAN NOBLE: Could we take ten?
23        MR. MCGINNIS: You bet.  I think we're
24    close to wrapping up.  It's probably a good time to
25    take a break.
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 1        CHAIRMAN NOBLE: So that you can gather
 2    your thoughts and try to figure out how to wrap it up.
 3        MS. HERNBRODE: My thoughts are
 4    completely gathered, but let's go ahead and take a
 5    break.
 6        (A recess was taken from 11:17 a.m. to
 7        11:32 a.m.)
 8        CHAIRMAN NOBLE: We are ready to go back
 9    on, and just by way of announcement, at least so
10    Mr. McGinnis and Dr. Littlefield will know, we'll break
11    at about noon, and due to the fact that the closest of
12    the cafeterias is closed, that is, the Capitol one,
13    we're going to take an hour and a half for lunch and
14    come back around 1:30.
15        Mr. Mehnert informs us that there is a
16    DES cafeteria across the street, I believe in this
17    direction.
18        MR. MEHNERT: Across Jefferson.
19        CHAIRMAN NOBLE: It's across Jefferson,
20    that's available for you.  I think the lunch trucks may
21    still be coming, or do they not come?
22        MR. MEHNERT: I don't know.
23        CHAIRMAN NOBLE: We don't look for the
24    lunch trucks.
25        And there may be a need for us to
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 1    conclude before 5:00 this afternoon.  We'll let you
 2    know after lunch if we're going to end early today due
 3    to conflicts with one or more Commissioners which could
 4    deprive us of a quorum.
 5        Any questions or comments?
 6        Then, Mr. McGinnis --
 7        You did.  You stood up.  That must mean
 8    you have something.
 9        MS. HERNBRODE: I just wanted to remind
10    you, Mr. Chairman, that we will need to switch out my
11    computer for their computer to do our portion of the
12    cross, so that may take a few minutes to do.  I'm happy
13    to start before lunch, if you want to do that, but it
14    may be pushing it to get those things all done at any
15    time.
16        CHAIRMAN NOBLE: Let's see where we get
17    to.  Mr. McGinnis.
18        MR. MCGINNIS: Yes, sir.
19        BY MR. MCGINNIS: 
20  Q.   Dr. Littlefield, before the break I think we
21    were getting ready to start talking about boating on
22    the Colorado; is that right?
23  A.   Yes.
24  Q.   Before we get there, with respect to
25    steamboats, you said you were here during the testimony
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 1    back in June, right?
 2  A.   Yes, I was.
 3  Q.   Do you recall some testimony about steamboats
 4    going up the Gila to either Gila City or Dome?
 5  A.   Yes, I remember that.
 6  Q.   In your review of the historical documents,
 7    do you recall seeing any primary sources or other
 8    historical documents that talked about the steamboats
 9    going up to Dome?
10  A.   No, I've seen secondary sources, but I have
11    specifically looked for primary sources as well.
12    That's not to say that there aren't any.  I just have
13    never found any.
14  Q.   But you have seen stories of steamboats going
15    up the Gila some distance, right?
16  A.   Correct.
17  Q.   But specifically at Dome or Gila City, have
18    you seen a primary source that says that?
19  A.   No.
20  Q.   Okay.  I think we were on Slide 54.  Can you
21    tell us about this slide?
22  A.   Well, Lieutenant J.C. Ives was sent by the
23    U.S. military in the mid 1850s to investigate the
24    navigability of the Colorado River.  His written report
25    later noted that the Colorado River was extremely
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 1    difficult to navigate because, quote, the channel is
 2    exceedingly circuitous and constantly shifting,
 3    unquote.  These are characteristics similar to the Gila
 4    River.  And he further noted that the repeated presence
 5    of sandbars and shoals.
 6        He also added, quote, boats rarely make a
 7    trip between Tidewater and Fort Yuma without grounding
 8    many times a day.  By working them about in the
 9    shifting sand, and as a last resort, by lightening the
10    boat of the cargo, these shoals may always be passed
11    with more or less labor.
12        And this is from his report to Congress in
13    1861.
14  Q.   And the next several slides we're going to
15    talk about are either drawings or photographs of
16    boating on the Colorado River in the 1800s; is that
17    right?
18  A.   They're mostly -- these are mostly -- the one
19    of Ives are mostly drawings.
20  Q.   Have you seen any historical photographs of
21    boating on the Gila River in the 1800s?
22  A.   No.
23  Q.   How about any drawings --
24  A.   Well, I mean with the exception of like the
25    pontoon boat and -- you know, I didn't see a photograph
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 1    of that.  Were you asking about a photograph?
 2  Q.   Yeah, photographs of boating on the Gila
 3    River in the 1800s.
 4  A.   No.
 5  Q.   Excluding ferries.
 6  A.   No.
 7        Excluding what?
 8  Q.   Excluding ferries.
 9  A.   Oh, correct.
10  Q.   Anything else you want to talk about about
11    Slide 54?
12  A.   No.
13  Q.   Slide 55, what's that?
14  A.   This is Ives, another drawing of Ives'
15    exploration that was submitted to Congress.  Note that
16    they are using a rope there to line the boat up the
17    Colorado River due to the shallow channel.
18  Q.   Okay.  Slide 56, who is that gentleman?
19    Sorry.
20        Let's go to Slide 56.  Who is that gentleman
21    in Slide 56?
22  A.   This is John Wesley Powell in 1874.  A few
23    comments about this photo and Powell.  Ives' expedition
24    up the Colorado River in the mid 1850s may have been
25    one of the earliest attempts to navigate that stream,


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(27) Pages 1393 - 1396







In the Matter of the Navigability of the Gila River 
03-007-NAV


Transcript of Proceedings, Vol. VI
August 18, 2014


GILA RIVER      VOL. VI      08/18/2014 Page 1397


 1    but probably the most famous expeditions on the
 2    Colorado were the two led by Explorer John Wesley
 3    Powell.
 4        Unlike Ives, who had used a steamboat to go
 5    upstream on the Colorado, Powell went downstream on
 6    wooden dories through the Grand Canyon, which Ives, by
 7    the way, never got to.  Powell's first expedition was
 8    in 1869 and then he went again in 1871 to '72.
 9        Powell made it clear after the first trip
10    that while he had survived the experience, the
11    multitude of rapids and other obstacles along this
12    portion of the Colorado River made it hardly
13    practicable as a possible water-based access route to
14    the interior of North America.
15        Indeed, his experiences and those of his crew
16    in the first trip proved to be so frightening that
17    several crew members opted to climb out of the canyon,
18    where they were subsequently killed by Indians, rather
19    than continue on the river.
20        And this is a photograph of Powell in 1874.
21    It's from the U.S. National Park Service online photo
22    collection.
23  Q.   Is it your understanding that the Colorado
24    River has been determined navigable at least on the
25    stretch in Arizona?
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 1  A.   Yes, that's my understanding.
 2  Q.   Is it your understanding that the historic
 3    flow of the Colorado River is greater or less than the
 4    Gila River?
 5  A.   Substantially larger.
 6  Q.   Okay.  Moving on to Slide 57.  This refers to
 7    a photograph of Powell's dories on the Colorado River,
 8    1871 and 1872?
 9  A.   Right.
10  Q.   Can you talk about that slide for a while?
11  A.   This is his photograph taken on the second
12    trip down the Colorado, this time focusing more on
13    gathering scientific information than he had in his
14    first expedition.
15        This expedition, unlike the first, was made
16    during low water, and while the rapids on the trip were
17    not as terrifying as the first venture, the second
18    journey still faced major difficulties bypassing rocks
19    and rapids.  Powell obviously brought a photographer
20    along on this trip, and the resulting photos documented
21    the nature of the dories that Powell used.
22        This is the photograph of Powell's dories on
23    the Colorado River.  Notice the latched-on armchair on
24    the boat in the foreground.  Powell commanded the
25    expedition from this chair.
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 1  Q.   Okay.  Slide 58?
 2  A.   This is Powell's crew with their dories in
 3    the Grand Canyon, 1871 to '72.  This is from the
 4    National Park Service online photo collection.
 5  Q.   Okay.  Slide 59?
 6  A.   Another photograph of Powell's expedition,
 7    1871 to 1872.  This photo is from the Library of
 8    Congress in Washington, D.C.
 9  Q.   In addition to these -- don't go yet.
10        In addition to these photos showing the
11    dories of Powell, is it your understanding that there
12    were also steamboats up the Colorado River in the
13    1800s?
14  A.   Not as far as the Grand Canyon, but, yes,
15    below it.
16  Q.   And have you looked at historical documents
17    that talk about those steamboats on the Colorado?
18  A.   They mostly went to Yuma.  Some did go a
19    little further upstream from there.
20  Q.   Is it your understanding as a historian, and
21    based upon those historical accounts, that steamboats
22    on the Colorado were relatively frequent during that
23    period of time?
24  A.   Yes.
25  Q.   Moving on to Slide 60, is this more
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 1    photographs from the Powell expedition?
 2  A.   Yes.  This is a stereographic photograph of
 3    the type of dory used by Powell, and again, you can see
 4    the armchair tied on, which is where Powell sat.
 5  Q.   What's stereographic mean?
 6  A.   That was a type of photograph that was
 7    popular in the late 1800s, early 1900s, where, as the
 8    name implies, two images were taken, and I don't know
 9    the technical way, means of how they did it, but it
10    basically, when viewed through a proper viewer, it made
11    it appear -- it provided depth to the photo.
12  Q.   So if you looked through some particular lens
13    or viewer at this photograph, you would see one boat
14    and not two, is that the idea?
15  A.   You would see one, and it would appear to be
16    you would be able to see off in the distance as if you
17    were seeing it with your normal eyes.
18  Q.   Slide 61.  Is this more photographs from
19    Powell's trips?
20  A.   Yes, and you can see the rapids in the
21    background there that they were confronted with.
22  Q.   Slide 62, is this another Powell photograph?
23  A.   This is their camp.  It doesn't have anything
24    to do with navigability, but I just like the photo.
25  Q.   Okay.  Slide 63, is this a different trip up
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 1    the Colorado than what we just talked about?
 2  A.   Yes.  Another boating expedition, this time
 3    up the Colorado River, was made in 1871 just as Powell
 4    was journeying through the Grand Canyon the second
 5    time.  This expedition was commanded by Lieutenant
 6    George M. Wheeler, and the upriver expedition had been
 7    directed by Congress to explore the American West and
 8    make topographic maps of that area, as well as to
 9    report on its characteristics.
10        As part of this effort, Wheeler and his party
11    were to locate the head of navigation on the Colorado
12    River.  Wheeler's expedition started from Camp Mohave
13    in Arizona Territory on September 15th, 1871, and using
14    small rowboats, the group made it upstream to the mouth
15    of Diamond Creek, often having to portage around
16    rapids.  They covered a distance of 260 miles in
17    31 days.
18        This is a photograph of George Wheeler's
19    upstream Colorado expedition leaving Camp Mohave in
20    1871, and this photo is from the Library of Congress.
21  Q.   Okay.  Slide 64, is this another Wheeler
22    photograph?
23  A.   This is a stereographic photo of Wheeler, the
24    Wheeler expedition at Black Canyon in 1871.  It's from
25    the Library of Congress.
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 1  Q.   Okay, Slide 75 then; or excuse me, 65.  This
 2    is another Wheeler photograph?
 3  A.   Another Wheeler photograph.  This is showing
 4    one of his boats at Camp Big Horn.  Note the boat on
 5    the beach.  And this is from the Library of Congress.
 6  Q.   Slide 66 is labeled Conclusions.  Does that
 7    mean we're getting close to the end?
 8  A.   It does, indeed.
 9  Q.   Okay.  Does this slide set forth a summary of
10    your conclusions in this case?
11  A.   Yes.
12  Q.   Okay, can you walk us through that?
13  A.   There are multitudes of historical documents
14    that describe the Gila River at many points in time
15    before Arizona statehood in 1912.  These are documents
16    that were generated by people who were actually on the
17    scene and viewed it or understood descriptions about
18    the Gila River at the time.
19        These documents include a wide spectrum of
20    published and unpublished sources, including
21    U.S. Government and state and territorial materials,
22    diaries, journals, reminiscences and other archival
23    records and photographs.
24        From this wealth of information, covering a
25    huge array of documentary sources, there's only one
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 1    conclusion that can be reached; a conclusion, which I
 2    need to stress here, that was also reached by literally
 3    hundreds of contemporaneous observers:  That the Gila
 4    River was not navigable or susceptible of navigation on
 5    or before February 14, 1912.
 6        And again, it's important to note that this
 7    conclusion comes from literally hundreds of documents,
 8    maps, and illustrations created by people who knew the
 9    Gila River as it existed in their own time; not a
10    reconstruction of the past looking backward in time.
11  Q.   So is it your opinion, based upon your
12    education and training and experience as a historian,
13    that the Gila River in its ordinary and natural
14    condition was neither actually navigated nor
15    susceptible to navigation on or before February 14th,
16    1912?
17  A.   Well, with the exception of those one or two
18    instances of people attempting to put a boat in, yes,
19    that would be my conclusion.
20  Q.   Okay.  Those were just attempts?
21  A.   Correct.
22  Q.   And before we turn you over for
23    cross-examination, is there anything else, in addition
24    to what you've talked about this morning, what's in
25    your PowerPoint, and what's in your report, that you
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 1    would like to talk to the Commission about on this
 2    subject?
 3  A.   I just want to again emphasize that the
 4    PowerPoint is a sampling of what's in my full report,
 5    and my full report contains many more examples than
 6    what I've presented here; and that everything both in
 7    this PowerPoint and in my report is cited with
 8    footnotes in my report.
 9        MR. MCGINNIS: Mr. Chairman, I believe
10    that concludes Dr. Littlefield's direct examination.
11    Now I guess we need to decide whether you want to go
12    with the cross now or --
13        CHAIRMAN NOBLE: We have made a
14    decision.
15        MR. MCGINNIS: Okay.
16        CHAIRMAN NOBLE: If that's all right.
17        MR. MCGINNIS: That's your decision.
18        CHAIRMAN NOBLE: Joy, we will break now
19    for lunch and come back in 90 minutes and then we will
20    begin your examination of Dr. Littlefield.
21        So since it's a quarter to 12:00, that
22    means a quarter after 1:00 we'll be back here working
23    hard.
24        MS. HERNBRODE: Thank you, Mr. Chairman.
25        (A lunch recess was taken from
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 1        11:46 a.m. to 1:15 p.m.)
 2        CHAIRMAN NOBLE: Before we turn
 3    Dr. Littlefield over to Joy, let's talk a little bit
 4    about the possibility that the Salt River hearings may
 5    need to have some more time than the five days that we
 6    have scheduled them for, and we're looking at possibly
 7    Wednesday, the 18th, and Thursday, the 19th of February
 8    for additional dates.
 9        MR. MEHNERT: If needed.
10        MR. BREEDLOVE: Correct, if needed.
11        MR. MEHNERT: If necessary, yeah.
12        MS. HERNBRODE: Mr. Chairman, those
13    dates -- I'm looking at John.  Are you good with those
14    dates, John?  Okay, those dates are good for the
15    attorneys for the State.  Let me double-check with
16    John.  I suspect you may need more like three days,
17    though.
18        CHAIRMAN NOBLE: Well, that's why we
19    started on Wednesday.
20        MS. HERNBRODE: I see.  All right.
21        MR. MEHNERT: That's what I was
22    thinking, too.
23        CHAIRMAN NOBLE: If necessary, we could
24    go through -- we would schedule 18, 19 and 20, with the
25    anticipation that we wouldn't need to meet at all.
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 1        COMMISSIONER HORTON: With the hope.
 2        MS. HERNBRODE: Those dates would be
 3    fine with the State.
 4        CHAIRMAN NOBLE: Thank you.  Any others
 5    that want to say no?
 6        If you'll relay it around the column,
 7    that would be fine.  Thank you.
 8        MS. HERNBRODE: There's a lot of nodding
 9    yes going on.
10        CHAIRMAN NOBLE: Okay.  Then we will go
11    ahead, George, and you'll --
12        Mr. Hood.
13        MR. HOOD: I just didn't want you to be
14    waiting for me.  It works for Freeport.  Thank you,
15    Mr. Chairman.
16        CHAIRMAN NOBLE: Okay, then we'll go
17    ahead and set that up.
18        MR. MEHNERT: Yes.
19        COMMISSIONER HORTON: State that again.
20        CHAIRMAN NOBLE: 18, 19 and 20 of
21    February, at a location yet to be determined, but at
22    least we'll organize the dates and then start working
23    on the location.  Pretty obvious this room wouldn't be
24    available.
25        MS. HERNBRODE: Mr. Chairman, would this
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 1    be a good time for a procedural motion on the Salt and
 2    perhaps the Verde?
 3        CHAIRMAN NOBLE: Certainly.
 4        MS. HERNBRODE: I would move that going
 5    forward with exhibits that are submitted on the Salt
 6    and the Verde, if each item could have its own evidence
 7    number, that will make briefing and ultimately any
 8    appeals that any party needs to have much more -- much
 9    easier to refer to the record, rather than having to
10    break it into parts, as we've done.  I'd just
11    appreciate if the Commission would consider giving each
12    thing its own number.
13        CHAIRMAN NOBLE: Okay.  Explain to the
14    Commission what we would have to go back and redo.
15        MS. HERNBRODE: I am not -- I understand
16    that you have a significant amount of evidence already
17    in.  I would not -- I would be delighted if you wanted
18    to go renumber that, but I am not expecting that you
19    would renumber that.
20        I'm just hoping that as we go forward
21    and anticipate that the parties will be submitting
22    evidence on the Verde and the Salt Rivers, that each
23    document that comes in gets its own evidence number.
24        CHAIRMAN NOBLE: Regardless of the
25    stream to which it is related?
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 1        MS. HERNBRODE: Correct.
 2        CHAIRMAN NOBLE: Yes.
 3        MR. HELM: I have kind of a related
 4    motion, also, along those same lines.
 5        CHAIRMAN NOBLE: Why don't you go ahead
 6    and make it and then we'll -- could we have your name
 7    for the record.
 8        MR. HELM: John Helm.  I'm sorry.
 9        CHAIRMAN NOBLE: Thank you.
10        MR. HELM: I have a problem with the
11    concept that we seem to be entertaining that everything
12    is being melded into one, the San Pedro, the Santa
13    Cruz, the Gila, it's all of a sudden gotten to the
14    point where it's like we're talking about one river.
15        We're not.  We're talking about three
16    rivers.  My clients did not participate in the
17    San Pedro or the Santa Cruz.  There is an enormous
18    amount of evidence that went in in those hearings that
19    we did not get an opportunity to cross-examine the
20    people who were presenting it, all right.  And to bring
21    that evidence into this case wholesale, without the
22    opportunity for my clients to have the right to
23    cross-examine those witnesses, I would suggest to you
24    might be a denial of due process.
25        We would object to it to that extent,
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 1    and we would like to get that -- we're just getting it
 2    on the record, and I know we will do -- I did not
 3    respond in the San Pedro motion, because as I read
 4    that, that was a question of whether I objected to you
 5    taking information from the Gila and putting it into
 6    the San Pedro.  And since I didn't participate in
 7    either one of those, nor did my clients, we didn't
 8    think we had a horse in that race over there, and so we
 9    were trying to stay out of it.
10        But we do object to that process here.
11    We're not interested in having what came out of Beaver
12    Creek up there put down into the Gila without some
13    proof and an opportunity to cross-examine.
14        CHAIRMAN NOBLE: Mr. McGinnis.
15        MR. MCGINNIS: I just had a question,
16    clarification as to what Joy had asked you to do.  She
17    and I had talked about it earlier and I thought I
18    understand it.
19        I think what she's saying is, each item
20    of evidence submitting for the Salt, for example, have
21    a specific number.  Not that that item have the same
22    number for all the different watercourses.  So it would
23    be Salt River X40, and that wouldn't have any bearing
24    on the Verde River.
25        MS. HERNBRODE: Verde River X40, yeah.
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 1        MR. MCGINNIS: That's the way I
 2    understood what she was asking, and the conversation
 3    the two of you just had made me think that you were
 4    thinking of something else.
 5        CHAIRMAN NOBLE: I was.
 6        MR. MCGINNIS: Was, was it?
 7        CHAIRMAN NOBLE: I was.
 8        MR. MCGINNIS: Okay.
 9        CHAIRMAN NOBLE: Joe.
10        MR. SPARKS: Mr. Chairman, members of
11    the Commission, we've tried to make it easier for the
12    Commission and the other parties by giving our evidence
13    a number.  So if the Commission proceeds to require a
14    number, I was hoping that you would allow us to, say,
15    add the initials of the client to the number that we
16    used in our submission of evidence to be that
17    identifier, as opposed to putting a new set of
18    evidentiary numbers on it before the Commission.
19        CHAIRMAN NOBLE: Thank you.  Anybody
20    else have any comments on either one of the requests
21    that we have had?
22        What do we do with regard to Mr. Helm's
23    situation?  Is there any evidence that you're concerned
24    about right now that may be in play that you didn't
25    have an opportunity to cross-examine on?
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 1        MR. HELM: Yeah, I thought I referenced
 2    it, but obviously not good enough.  The beaver evidence
 3    is one that is a particular nasty one for me because I
 4    saw one of the experts submit some stuff and some
 5    notices to everybody, and my quick review of it was
 6    that this was all beavers on a different river.
 7        MR. BREEDLOVE: What's the concern?  I
 8    don't understand what you mean.  You think that we're
 9    bringing that evidence into here?
10        MR. HELM: Yes, exactly.  I saw
11    Mr. Hood, I believe it was, filed an entire transcript
12    from the -- was it the San Pedro?
13        MR. HOOD: I believe so.
14        MR. HELM: In this hearing.  And that's
15    what I took him to be trying to do.
16        If I'm wrong, I apologize to Mr. Hood.
17    But I think if we're going to bring in evidence from
18    other hearings, people who didn't play in those
19    hearings should have an opportunity to cross-examine
20    and present evidence that contradicts it, what have
21    you.
22        CHAIRMAN NOBLE: Mr. Hood.
23        MR. HOOD: The reason for putting those
24    transcripts in, the broad reason is, there was a lot of
25    discussion about broad hydrologic concepts in some of
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 1    those earlier hearings that we've not been repeating,
 2    and we're trying to keep things more concise.  So
 3    rather than have Rich go into some of the same things
 4    over and over again, we're incorporating those
 5    transcripts so we can cite back to that.  It's just
 6    like what we've done in the Santa Cruz briefing.  We
 7    cited back to some of those broad concepts from the
 8    San Pedro proceeding.
 9        So that's the reason for that.  It's not
10    saying that the beaver dams on the San Pedro are
11    relevant to the Gila.  I don't think I've even argued
12    that, so...
13        CHAIRMAN NOBLE: Mr. Helm, would you
14    identify in writing any specific areas in the
15    transcripts that were moved across into the case, what
16    you would like to cross-examine on and let us know?
17        MR. HELM: Well, I could do that, but
18    not, obviously, this week.
19        CHAIRMAN NOBLE: Oh, no.
20        MR. HELM: But I could certainly do
21    that.  And, in fact, I can't do it for probably the
22    next three weeks because I'm going to the U.S. Open
23    after we finish up here, and I have my real job.  So
24    short of that, yeah, oh, sure, I can go through and
25    point out what we --
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 1        CHAIRMAN NOBLE: Didn't Rory win that
 2    already?  Oh, no.
 3        MR. HELM: It's a different sport.  It's
 4    one where we go fast and we do go up navigable rivers.
 5        CHAIRMAN NOBLE: If you'll let us know
 6    what you think that you should have had an opportunity
 7    to work on, we'll see what we can work out.
 8        MR. HELM: Sure.  I can tell you right
 9    now one area is the beavers.
10        MR. HOOD: And I just want to clarify my
11    comment as well, and maybe not broad enough.  There
12    also was cross-examination, for instance, of
13    Mr. Hjalmarson that I think has applicability to the
14    other streams.  So, yeah, he's put in evidence on Gila
15    proceedings in the past, and so I think it's
16    appropriate to have that information, that
17    cross-examination, that we may or may not have an
18    opportunity with him here in these proceedings, and we
19    want that in the record.
20        MR. HELM: I would obviously object to
21    that.  I mean at some point in time I mean, you know,
22    I'm just going to get 15 guys from Boston who canoe up
23    and down the Charles River and put their affidavits in.
24    I mean there has to be some limit to how far I can
25    spread my experts around.  We've got guys to go back to
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 1    1985 here that we could all consider because we've all
 2    heard -- or at least a few of us have heard them all.
 3    I realize Mr. Hood hasn't been around that long in
 4    these proceedings.
 5        CHAIRMAN NOBLE: Mr. Mood may not have
 6    been born by then.
 7        MR. HELM: He may not have been, you
 8    know.  But we've got to have a limit on something, and
 9    if he wants to drag witnesses in from other hearings, I
10    don't think that meets with any of the standards of due
11    process that I'm aware of.
12        CHAIRMAN NOBLE: Okay.  And just to
13    clarify, on these proceedings that you did not
14    participate in, were you a named party in those
15    proceedings?
16        MR. HELM: I don't know.  If it was, it
17    was not because somebody told me that I had something
18    to defend or something to prosecute, so I don't -- I'm
19    reasonably sure my clients weren't served in the normal
20    proceedings through the clerk down at the courthouse.
21    And so I'm not participating in those.  I don't think
22    service on the attorney could arguably be.  You know,
23    it's just like picking an attorney out of the -- I
24    could serve you.
25        CHAIRMAN NOBLE: If you'll get us some
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 1    subject matters that you believe you should have had an
 2    opportunity to examine on, we'll get back to you on
 3    that.
 4        MR. HELM: I will add it.
 5        CHAIRMAN NOBLE: Okay.
 6        MR. HOOD: And, Mr. Chairman, just so
 7    that you're aware, it does look like Mr. Helms' client
 8    is a party to the San Pedro proceedings, so for what
 9    it's worth.
10        CHAIRMAN NOBLE: And I'm sure we'll turn
11    that up, too.
12        Now, is there any more squabble -- I
13    mean is there any more things we want?
14        Joy, are you ready to proceed?
15        MS. HERNBRODE: I am, Mr. Chairman.
16        CHAIRMAN NOBLE: You want the lights now
17    or later?
18        MS. HERNBRODE: I would like the lights
19    now, but I think -- well, we're probably gonna --
20        MR. MEHNERT: Joy, would you like them
21    all off?
22        MS. HERNBRODE: Let's start with this
23    many lights and see if we need to get it darker.
24        CHAIRMAN NOBLE: There has been a
25    commissioner inquiry in response.  The dates that we
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 1    are going to now schedule for extended hearing on the
 2    Salt, upper and lower, are Wednesday, Thursday and
 3    Friday, February 18, 19 and 20.
 4        Are you ready?
 5        MS. HERNBRODE: I am ready.
 6        CHAIRMAN NOBLE: Dr. Littlefield, are
 7    you ready?
 8        THE WITNESS: I am ready, too.
 9        CHAIRMAN NOBLE: Not your first time at
10    the rodeo.
11    
12        CROSS-EXAMINATION
13        BY MS. HERNBRODE: 
14  Q.   Good afternoon, Dr. Littlefield.
15  A.   Good afternoon.
16  Q.   And I've asked you, just so the Commission
17    knows, to call me Joy, because no one should have to
18    try to pronounce Hernbrode, especially if they've had a
19    good lunch, so...
20        I was a little confused when you talked about
21    testifying twice in front of ANSAC on the Gila, and I'm
22    one of those new-to-this-rodeo folks, but I didn't
23    think there were hearings in '98.  Am I wrong?
24  A.   You know, I don't remember myself.  I know I
25    submitted a report in '98.  Perhaps Mr. McGinnis
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 1    remembers whether I testified then.  I did testify in
 2    two -- it might have been in 2006 or 2005, but
 3    regarding the 2005 report.  I just don't remember
 4    whether there was testimony in 1998 or not.
 5  Q.   Okay.  You spoke about the PPL Montana and
 6    the State versus ANSAC decisions.  Have you read both
 7    of those cases?
 8  A.   A while ago, yes.
 9  Q.   Okay.  I'm going to give you a copy of PPL
10    Montana.  I believe, if I understood your testimony
11    correctly, you said that the court in PPL relied on
12    some information about surveyors or meanders.
13        Can you point me to where in that case that
14    the court talks about that?
15  A.   That's just my recollection.  I can't point
16    you to a specific spot without reading the whole case.
17  Q.   So if I read through there and I can't find
18    it, then your memory must be incorrect on that point?
19  A.   That could be true.
20  Q.   Okay.  You can put that case down and stop
21    looking at it then.
22  A.   Okay.
23  Q.   Which I know will make both of us happy.
24        Do you remember the deposition Mr. Helm took
25    of you in May 2001 in conjunction with a different
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 1    case?
 2  A.   The Maricopa County Flood Control District?
 3  Q.   That would be the one.
 4  A.   Yes, I do.
 5  Q.   Have you reviewed your transcript from that
 6    deposition recently?
 7  A.   No, I have not.
 8  Q.   Okay.  Do you still stand by the statements
 9    you made in that deposition?
10  A.   I don't remember what I said in that
11    deposition.
12  Q.   Okay.  In your opinion, when was the Gila
13    River in its ordinary and natural condition?
14  A.   Prior to the construction of non-Indian
15    irrigation dams, primarily on the Salt River, which
16    would have been -- I think the first dam that went in
17    on the Salt River was something like the 1860s,
18    something like that; non-Indian works.
19  Q.   Okay.  So prior to at least 1860 and possibly
20    before that if there were dams earlier?
21  A.   Somewhere around that point, right.
22  Q.   Did you rely on any evidence after that date
23    in forming your opinion?
24  A.   After --
25  Q.   After 1860.
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 1  A.   About the Gila?
 2  Q.   Yes.
 3  A.   Obviously so.  It's all through my PowerPoint
 4    and my report.
 5  Q.   Do you still understand your role to be that
 6    you're presenting information to ANSAC to assist them
 7    in making their decision?
 8  A.   Yes.
 9  Q.   And you read the State versus ANSAC decision
10    that said that they need to consider the river in its
11    ordinary and natural condition, right?
12  A.   That's correct.
13  Q.   So I guess -- okay.
14        Have you physically inspected any portions of
15    the Gila River?
16  A.   I've driven the entire watershed from Yuma
17    and attempted to get close to it in different places
18    from Yuma all the way up as far as Phoenix, but that
19    was probably around the time of the 2005 hearings.
20  Q.   Okay.  So you just stopped on the road
21    wherever you found it to cross the Gila and looked at
22    the river?
23  A.   That's pretty much it.
24  Q.   Okay.  From Yuma up to --
25  A.   Phoenix.
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 1  Q.   Okay.  The Salt River confluence?
 2  A.   Correct.  Just the confluence of the Salt
 3    River on down to the Colorado River.
 4  Q.   Okay.  You didn't examine any new GLO surveys
 5    since you submitted the 2005 report, did you?
 6  A.   GLO surveys?
 7  Q.   Yes.
 8  A.   You mean the survey plats and field notes?
 9  Q.   Yes.
10  A.   No.
11  Q.   You mentioned that the Sharlot Hall Museum
12    has an extensive photo collection and that you reviewed
13    all the photos related to the Gila River in that
14    collection; is that correct?
15  A.   Within the limits of their indexing system,
16    which is a card catalog system and is not particularly
17    easy to work with.
18  Q.   That was exactly where I was going.  You know
19    that the Sharlot Hall photo collection contains
20    approximately 250,000 images and about 70 percent of
21    those are uncataloged?
22  A.   I believe that's what I was told when I was
23    there.
24  Q.   So you would agree you didn't have the
25    opportunity to review everything, and there might be
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 1    stuff in there that you missed?
 2  A.   That's true.  Obviously if there's a lot of
 3    stuff that's not indexed, I would have no way of
 4    knowing about it.
 5  Q.   And similarly with the Historical Society
 6    photo archives, those are not completely indexed
 7    either?
 8  A.   Correct.
 9  Q.   So you might have missed stuff there as well?
10  A.   Correct.
11  Q.   Okay.  What photos from any source did you
12    review or copy that you did not include in your report?
13  A.   Just photos?
14  Q.   Yes.
15  A.   I think all of the photos that I had copied
16    went into my report.  I think I did not get them
17    copied -- unless they were duplicative.  Anyway, the
18    majority of the photos that I had copied went into the
19    report.
20  Q.   You said you had a -- in your report you said
21    you had a database that sort of covered the documents
22    that you had looked at?
23  A.   Correct.
24  Q.   So if you looked in that database, you could
25    tell me what photos that you might have found to be
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 1    relevant that you did not put in your report?
 2  A.   The database is not organized that way.  My
 3    way of doing historical research is, I go to an
 4    archive, I skim through things very quickly so that I
 5    don't actually have to read them in-depth or examine
 6    them in depth.  If they look even remotely useful, I'll
 7    get them copied.
 8        And then when I'm back in my office and look
 9    at them in much greater depth, if I decide they are
10    actually useful or not, that's when they go in the
11    database.  So in other words, I have a very large
12    universe of material that at first glance may or may
13    not have turned out to be useful.
14  Q.   Okay.  You talked a little bit on direct
15    about the new research you did in preparing your 2013
16    report.  You said you looked primarily at newspapers
17    and photos?
18  A.   Additional ones from the 2005 report.
19  Q.   What search terms did you use?
20  A.   It depended on which locale I was at and how
21    they indexed the materials, but basically, Gila would
22    be obviously the main source.
23  Q.   Did you find any new accounts of boat trips
24    that were not included in your report?
25  A.   Not that I'm aware of.
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 1  Q.   Okay.  You're aware that both Mr. Burtell and
 2    Mr. Fuller found additional new accounts?
 3  A.   Based on my attendance at the June hearing,
 4    yes.
 5  Q.   Are you a geomorphologist?
 6  A.   No.
 7  Q.   No science degree?
 8  A.   No.
 9  Q.   No biology degree?
10  A.   No.  Premed took care of that desire.
11  Q.   All right.  Do you have any boating
12    experience?
13  A.   Just recreational, occasionally renting a
14    boat or something.
15  Q.   Any rivers in Arizona?
16  A.   No.
17        Oh, let me correct that.  I have been through
18    the Grand Canyon on a raft.
19  Q.   On a commercial boating trip?
20  A.   Correct.
21  Q.   So you had a guide and all that good stuff?
22  A.   Right.
23  Q.   All right.  On the occasionally renting a
24    boat, is that on a river on a lake?
25  A.   It's been at least 15 or 20 years, but I
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 1    think the last time was on a lake.
 2  Q.   And you were captaining the boat?
 3  A.   Well, with my wife and daughter and some
 4    other people.
 5  Q.   Have you ever ridden a boat ride at
 6    Disneyland?
 7  A.   I've been at both Disneyland and Disney
 8    World, and I don't remember all the rides.
 9  Q.   All right.  Did you rely on any other
10    experts' work in this case in forming your opinions?
11  A.   No.
12  Q.   Were canoes used in the United States by
13    trappers, settlers and traders as transportation?
14  A.   Yes.
15  Q.   Do you know when that started happening in
16    the U.S., approximately?
17  A.   Well, fur trapping started in the early
18    1800s.  I believe Lewis and Clark used a canoe as well.
19  Q.   If you aren't a professional historian, would
20    it be prudent to rely on what professional historians
21    have produced on the subject matter you're interested
22    in?
23  A.   Well, as I indicated in my testimony, I did
24    look at other secondary sources to see what sources
25    those authors had consulted.  And to the extent that I
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 1    thought those sources would be useful, meaning primary
 2    sources, I went and redid that work, because I didn't
 3    feel like I could rely on somebody else's opinion,
 4    necessarily.
 5  Q.   Right.  But you're a professional historian?
 6  A.   Right.
 7  Q.   If you weren't a professional historian,
 8    wouldn't it be prudent to rely on the work of a
 9    professional historian?
10  A.   I don't think so, no, and for the reasons
11    that I explained in my testimony, which is, I think
12    primary sources are much more reliable.
13  Q.   Well, isn't that what you're asking ANSAC to
14    do here, is rely on you as a secondary source?
15  A.   Everything that I've submitted to ANSAC, I've
16    also submitted the underlying documents.
17  Q.   So those GLO plats are in evidence?
18  A.   They are in my report.
19  Q.   Okay.  But the ones that you -- what you
20    explained was that your report was a summary of the
21    stuff that you looked at.
22  A.   Right.  I should correct that.  All of the
23    materials that are cited in my footnotes are not
24    exhibits here.
25        I view my role as a historian as condensing


www.coashandcoash.com                 Phoenix, AZ


GILA RIVER      VOL. VI      08/18/2014 Page 1426


 1    large amounts of historical material so that other
 2    parties don't have to read all of that material, and I
 3    also view my role as trying to present it in as
 4    objective fashion as possible.  And then I feel that if
 5    I have achieved that goal, then I feel other party can
 6    rely on what my work has shown.
 7  Q.   So somebody can rely on you as a secondary
 8    source for information about the Gila?
 9  A.   If they want to look at the primary sources,
10    they're all cited in my footnotes; but, yes, I think I
11    can be relied upon.
12  Q.   Okay.  Can you get -- all right.  Most of the
13    slides I'm going to show you today, Dr. Littlefield,
14    are in your notebook so you don't have to keep craning
15    your neck around and looking behind you.  But I wanted
16    the Commission and the other parties to have an idea of
17    what we were talking about, so we're experimenting with
18    technology here.  But this one comes out of your
19    PowerPoint.  It's Slide 15, I believe.  Does that look
20    familiar?
21  A.   Yes.
22        CHAIRMAN NOBLE: Joy, you can't see it,
23    but Mr. Helm has gotten to his feet.
24        MR. HELM: A little more darkness,
25    maybe?
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 1        THE WITNESS: Do you want me to get the
 2    light?
 3        MS. HERNBRODE: Yeah.
 4        MR. HELM: I don't know who will get it.
 5        THE WITNESS: I know which one it is.
 6        MS. HERNBRODE: Okay.  Awesome.  Thank
 7    you.
 8        MR. MCGINNIS: Just for purposes of the
 9    record, is there a way we can make it so the whole
10    slide shows and we're not cutting things off?  The top
11    is cut off.
12        MS. HERNBRODE: Yeah, that's because I
13    can't cut and paste correctly, Mark.
14        MR. HELM: Better.
15        MR. MCGINNIS: Oh, so it's not on the
16    slide material?
17        MS. HERNBRODE: That's the whole slide
18    because I had to try to cut --
19        MR. MCGINNIS: Well, it's not the whole
20    slide, that's my point.
21        MS. HERNBRODE: Well, that's my whole
22    slide.  It's not his whole slide.  And I was worried
23    about this in terms of breaking it up, but I'll allow
24    you to object if I ask you about anything that might be
25    covered on the rest of it.


www.coashandcoash.com                 Phoenix, AZ


GILA RIVER      VOL. VI      08/18/2014 Page 1428


 1        MR. MCGINNIS: Okay, well, I appreciate
 2    you allowing me to object, but it would be nice to have
 3    the whole slide that he had for this.
 4        MS. HERNBRODE: I'm sorry, I misspoke.
 5    It would be very fair for you to object.
 6        CHAIRMAN NOBLE: Jody's doing the best
 7    she can.
 8        Anyway, Joy, if you would identify the
 9    slide number if you are using slides from
10    Dr. Littlefield's direct presentation.
11        MS. HERNBRODE: This is the only slide
12    from Dr. Littlefield's direct presentation, from his
13    PowerPoint, and this was intended to be his Slide
14    No. 15.
15        CHAIRMAN NOBLE: Thank you.
16        BY MS. HERNBRODE: 
17  Q.   Dr. Littlefield, you indicated when you
18    testified about this that the little squiggle of water
19    in the upper left-hand corner there is the Colorado; is
20    that correct?
21  A.   Yes.
22  Q.   And is the Colorado in this slide meandered
23    on both banks?
24  A.   No, and I believe the reason for that is that
25    the surveyors who undertook the California surveys
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 1    would have done the western bank.
 2  Q.   Is it meandered on even one bank?
 3  A.   I don't know.
 4  Q.   I understand from your testimony today that
 5    you relied on White's A History of Rectangular Survey
 6    for your conclusions about the surveyors' instructions;
 7    is that correct?
 8  A.   Yes.
 9  Q.   Okay.  Would you agree that a meander corner
10    is a corner established at the intersection of a
11    standard township or section line with the meander line
12    near the banks of navigable streams or any meanderable
13    body of water?
14  A.   Yes.  It was distinct from the types of
15    corner posts that were used elsewhere in the survey.
16  Q.   Would you agree that when a surveyor finds
17    that a marker of any type would fall in a place where
18    prevailing conditions would assure its destruction, the
19    surveyor should place a witness corner?
20  A.   I don't know the answer to that.
21  Q.   Okay.  So pass that.
22        There we go.  If you would turn to Page 2 of
23    the notebook that is in front of you.
24  A.   The Tab No. 2?
25  Q.   No, just page.  There are pages in the bottom
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 1    corner there.
 2  A.   Okay.
 3  Q.   So skip to 2.
 4        This is an excerpt from A History of
 5    Rectangular Survey, the 1894 survey manual, which is
 6    ASLD Exhibit X025, Part 91, Pages 616 to 617.
 7        Can you read Paragraph 1 under the heading
 8    Witness Corners?
 9  A.   Witness corners will be established in
10    certain cases.  When the true point for any corner
11    described in these instructions falls where prevailing
12    conditions would insure its destruction by natural
13    causes, a witness corner will be established in a
14    secure position, on a surveyed line if possible, and
15    within twenty chains of the corner point thus
16    witnessed.
17  Q.   Okay.  Can you now turn to Page 3, and if you
18    would read the bold text there?
19  A.   Where the riverbank was not suitable for
20    setting a permanent monument, a witness corner to the
21    meander corner was set, abbreviated WCMC.
22  Q.   And I apologize.  That is from a book called
23    River & Lake Boundaries, ASLD Exhibit 025, Part 94,
24    Page 14.
25        Did you read all of White's A History of
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 1    Rectangular Survey?
 2  A.   No, I did not.
 3  Q.   How do you know what sets of instructions a
 4    particular surveyor was using?
 5  A.   I read all of the instructions for the
 6    surveys that were applicable to the Arizona time frame,
 7    and that means I read all of the ones that had been
 8    published.
 9  Q.   But how do you know -- for instance, I
10    believe one of the surveyor's name was Foreman.  How do
11    you know what set of instructions Mr. Foreman used?
12  A.   Because I looked at the date of his survey,
13    which I believe was 1871, and assuming that he was
14    working from a surveyor's manual, which the surveyors
15    were instructed to do, it would have been the 1864
16    manual, which is the most recent one prior to his
17    survey.
18  Q.   So you made the assumption that they got the
19    most recent manual before they went out and started
20    surveying?
21  A.   I think that's a reasonable assumption, given
22    that it's a five-year gap between the -- more than five
23    years from when the manual was published and when he
24    did his surveys.
25  Q.   Were you aware that there was some publishing
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 1    difficulties with some of the manuals and they were
 2    late in getting out?
 3  A.   No, I was not aware of that.
 4  Q.   I've placed a copy of White's excellent book
 5    there on the table next to you.  Can you tell me where
 6    in the instructions for 1855, 1864, 1881, 1890, 1894 or
 7    1902 it says that a witness corner is to be used for
 8    nonnavigable bodies of water only?
 9  A.   Without reading the book again and taking a
10    lot of time to do that, I can't do that off the top of
11    my head.
12  Q.   Do you recall that that instruction was
13    explicitly in those instructions?
14  A.   I don't recall.  It's been a long time since
15    I've read the book.  I've read the book prior to the
16    1998 hearings and then reviewed it again in 2005.
17  Q.   Okay.  In your 2013 report, at Page 26 you
18    have quote from the 1902 Manual and then paraphrase
19    what you think the paragraph means.
20        Can you turn to Page 4 of the notebook?  I'm
21    trying to keep you from getting a crooked neck, but if
22    you don't want to flip through the pages, you can just
23    look at the screen.  Is the paragraph quoted in -- is
24    this the paragraph that was quoted in your report at
25    Page 26?
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 1  A.   Yes.  My recollection is that it's in
 2    relation to the 1902 instructions.
 3        MR. MCGINNIS: Mr. Chairman, just for
 4    purposes of the record, the notebook she's referring to
 5    I assume is not an exhibit, so the page numbers in that
 6    notebook that are going to show up in the transcript
 7    mean nothing.
 8        MS. HERNBRODE: I apologize.  I meant to
 9    do that ahead of time.  Thank you for reminding me.
10        The notebook is just for references
11    between us, and that's why I'm giving you page numbers
12    and references to the exhibits, so that that will be
13    what's in the record, rather than the notebook, and
14    so --
15        MR. SPARKS: I missed that, Joy.  Would
16    you give that to us again then?  Because I didn't hear
17    it.
18        MS. HERNBRODE: It's on the slide
19    itself.  If you can't read that, I will be happy to
20    read it to you.
21        MR. SPARKS: No, I'm literacy
22    challenged, but I can't even see it, let alone read it.
23        MS. HERNBRODE: This is ASLD Exhibit
24    X025, Part 92, Page 717, and it's referencing Page 26
25    as well of Dr. Littlefield's report.
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 1        MR. MCGINNIS: And, again, Mr. Chairman,
 2    to the extent that the notebook she's given him, nor
 3    the slide that's up in front of all of us, is going to
 4    be an exhibit, for purposes of the transcript and for
 5    purposes of the record, I think it's important that we
 6    identify the actual exhibit number, so when we have the
 7    transcript, if we're going to appeal, we can tie his
 8    testimony to the actual exhibit that's in the record.
 9    That's -- it's just a point of clarification.
10        CHAIRMAN NOBLE: Mr. McGinnis, as the
11    slide appears on the screen, if the title to the slide
12    was stated into the record, would that be sufficient?
13        MR. MCGINNIS: Yes.  Yes, Mr. Chairman.
14        CHAIRMAN NOBLE: Okay.  Thank you.  Joy,
15    would you?
16        MS. HERNBRODE: I will do that again.
17        CHAIRMAN NOBLE: Thank you.
18        BY MS. HERNBRODE: 
19  Q.   So this is ASLD Exhibit X025, Part 92,
20    Page 717.  I'm asking you to compare it to Page 26 of
21    your report, and tell me if that's the quote from the
22    1902 Manual that you have in your report?
23  A.   I believe it's the 1902 Manual.  It might
24    have been the 1894.  But it's one of the later manuals.
25  Q.   But that is the same quote?
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 1  A.   Yes, it is.
 2  Q.   Okay.  Can you now turn to Page 5 of the
 3    notebook, which is Simpson's River & Lake Boundaries,
 4    ASLD Exhibit X025, Part 95, Page 17?  Can you read the
 5    quoted passage here?
 6  A.   Because the term meandering had been applied
 7    (in the 1800s) to some irregular boundaries along the
 8    foot of unsurveyable mountainous land, the 1902 Manual
 9    also cleared up that point by stating that such an
10    irregular line is really a strict, or fixed, boundary
11    and not an ambulatory meander which follows a stream or
12    lake shore.
13  Q.   Thank you.
14        GLO surveyors were not directed to examine
15    the ordinary and natural condition of the river; they
16    were only observing the river condition on the
17    particular day of their survey, correct?
18  A.   Yes.
19  Q.   You stated that the failure to meander means
20    a surveyor thought the river wasn't navigable; is that
21    correct?
22  A.   That's my conclusion.
23  Q.   Is it possible that a GLO surveyor would not
24    meander a navigable river?
25  A.   I don't know the answer to that.
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 1  Q.   Okay.  Can you turn to Page 6?  This is from
 2    A History of Rectangular Survey, ASLD Exhibit X025,
 3    Part 98, Page 119.  Can you read the highlighted text
 4    there?
 5  A.   In 1859 Surveyor General William W. Chapman
 6    reported that he had surveyed a DLC which laid across a
 7    navigable river, the Umpqua, U-M-P-Q-U-A, without
 8    meandering the river through it, and returned the
 9    portion within the river as part of the total area of
10    the DLC.  Thus, the bed of a navigable river was
11    patented; it is presumed that this could pose an
12    interesting legal problem of ownership, especially if
13    accretion was involved.
14  Q.   So in this case a surveyor did not meander
15    even one side of a navigable river?
16  A.   That's correct.  But the vast majority of --
17    there are quite a few different surveyors that surveyed
18    the Gila River, and my assumption would be that even if
19    one of them did not do that, that they would all not --
20    let me see if I can phrase that right.  That they all
21    not -- they all would not have made the same mistake.
22  Q.   But there are certainly circumstances
23    where -- I mean this guy is the Surveyor General of a
24    state, so presumably he's pretty well-qualified, and he
25    chose not to survey a navigable river?


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(37) Pages 1433 - 1436







In the Matter of the Navigability of the Gila River 
03-007-NAV


Transcript of Proceedings, Vol. VI
August 18, 2014


GILA RIVER      VOL. VI      08/18/2014 Page 1437


 1  A.   That's correct.
 2  Q.   Are there any instances where any parts of
 3    the Gila are meandered on both banks?
 4  A.   I believe there's one township where it's
 5    meandered in both banks under the provisions of the
 6    1902 Manual, and maybe two townships, which provided
 7    that nonnavigable rivers that were over three chains
 8    wide would be meandered on both banks.
 9  Q.   Where is that township or townships?
10  A.   I don't remember.  It's discussed in my
11    report.
12  Q.   And the location is listed in your report?
13  A.   Yes.
14  Q.   If I understand your report correctly, the
15    federal statute did not define navigability, but the
16    instructions nonetheless directed surveyors to
17    determine navigability?
18  A.   Yes.
19  Q.   Is it possible that the navigability the
20    surveyors were considering was for interstate commerce?
21  A.   I don't know.
22  Q.   But it's possible?
23  A.   It's possible.
24  Q.   If there wasn't a standard, is it possible
25    that each surveyor had their own standard?
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 1  A.   Unquestionably.
 2  Q.   So Foreman in 1871 concluded the Gila was a
 3    well-defined natural artery of internal communication
 4    and that it had a uniform width of greater than three
 5    chains?
 6  A.   I believe that's right.  I think he surveyed,
 7    actually, two of the townships.  I don't know which
 8    ones you're talking about -- which one you're talking
 9    about.
10  Q.   And Martineau also found that?
11  A.   He was the next survey downstream.  I don't
12    remember what I said about him, but he is discussed in
13    my report as well.  All of the townships are discussed
14    in my report.
15  Q.   Under Tab 6 there's a copy of your report,
16    and I believe you talk about Martineau at Page 52.
17  A.   I'm sorry, what page number?
18  Q.   52.
19  A.   Which township are you talking about?
20  Q.   At least one of the ones that Martineau
21    surveyed, he found it to be a well-defined natural
22    artery of internal communication with a uniform width
23    of greater than three chains, I believe.
24  A.   Martineau apparently surveyed both of the
25    townships that begin on -- are discussed or begin on
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 1    Page 52.
 2  Q.   Okay.  And did he meander one bank?
 3  A.   For Township 8 South, Range 21 West, he
 4    meandered both banks, and then he explained in his
 5    field notes that he had done that under the terms of
 6    the 1890 instructions, which required him to meander
 7    both banks of nonnavigable rivers that were over three
 8    chains wide.
 9  Q.   Did that also have a well-defined artery of
10    internal communication?
11  A.   I think that language didn't exist anymore by
12    this point.  I think that language had dropped out
13    after the 1864 manual and was subsequently supplemented
14    by new language in later editions of the surveying
15    manual.
16  Q.   Okay.  How about White?  That's at Page 55,
17    if you want to skip to that in your report.
18  A.   You're talking about the 1874 interior survey
19    of Township 8 South, Range 22 West?
20  Q.   I believe so.
21  A.   Yes, it indicates that Theodore White
22    meandered one bank only, and I believe that's the one
23    that's in the plat that I had in the PowerPoint, and
24    it's also in my report.
25  Q.   Okay.  I believe you testified on direct that
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 1    a well-defined artery of internal communication meant
 2    that there was a road next to the river; is that
 3    correct?
 4  A.   That's my interpretation of what that
 5    language meant.
 6  Q.   Could it also -- it doesn't necessarily mean
 7    that the travel is on land, though?
 8  A.   I don't know how to answer that.  To me, I
 9    took it to mean that it was the way people moved
10    through a valley area somewhere near the river; but it
11    did say nonnavigable.
12  Q.   You're not a surveyor?
13  A.   Correct.
14  Q.   Have you read anything that defines that
15    term, a well-defined natural artery of internal
16    communication?
17  A.   No, I haven't.
18  Q.   White doesn't define it?
19  A.   No, but the instructions told him if it's
20    nonnavigable, but is a well-defined artery of internal
21    communication, then he was to meander one bank.
22        So it seems to me he determined it was
23    nonnavigable; and if it's nonnavigable, they wouldn't
24    be using the river for communication.  They would be
25    using something near the river.
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 1  Q.   But if they were determining the river under
 2    the federal test for interstate commerce, that doesn't
 3    necessarily mean that the river would be nonnavigable
 4    under any other standard?
 5  A.   That, I can't answer.
 6  Q.   Okay.  Safe to say you've never seen anywhere
 7    a surveying text that defines that term?
 8  A.   Just let me check one thing here.
 9        The federal standard for navigability was the
10    Steamer Daniel Ball case, which was 1871, which is just
11    what I was checking; and, you know, I'm not sure if
12    White would have been aware of that case or not.
13  Q.   Well, the instructions refer to under
14    statute.
15  A.   Yes.
16  Q.   Steamer Daniel Ball is not under statute.
17  A.   Correct.
18  Q.   It's a court case.
19  A.   Correct.
20  Q.   Okay.  How long is a chain?
21  A.   I believe it's 66 feet.  It's been a while
22    since I've looked it up.  And I -- don't ask me about a
23    link.
24  Q.   Don't worry, I'm good with chain.
25  A.   I've looked those up before, but I think a
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 1    chain is 66 feet, approximately.
 2  Q.   Are you aware that there was a problem with
 3    fraudulently filed land patent applications and land
 4    surveys around 1900?
 5  A.   There were certainly problems with that all
 6    over the country in different places.
 7  Q.   And did any of those things happen in
 8    Arizona?
 9  A.   Certainly.
10  Q.   Have you ever heard of the Benson Survey
11    Fraud?
12  A.   No, I haven't.
13  Q.   Okay.  This is also A History of Rectangular
14    Survey, ASLD Exhibit X025, Part 98, Page 159, if you'll
15    turn to Page 7 of the slides that you have there.
16        Can you read that surveyed portion, or
17    highlighted portion?  Sorry.
18  A.   The Benson Syndicate Frauds extended to
19    several other Western States.  No direct evidence
20    exists that Benson operated the swindle in other
21    States, but the Annual Report of 1887 reported that the
22    syndicate also extended into Nevada, Oregon, Colorado,
23    Arizona, New Mexico, Idaho, Montana, Utah and
24    Washington.  It is probable that after California,
25    Colorado suffered the worst.
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 1  Q.   And you had never heard of the Benson Survey
 2    Fraud, so you don't know what the fraud was involving?
 3  A.   No.
 4  Q.   Can you turn to the highlighted paragraph on
 5    Page 8 of the notebook, also from A History of
 6    Rectangular Survey, ASLD Exhibit X025, Part 98,
 7    Page 170?  Can you read that highlighted portion for
 8    me, please?
 9  A.   In the 1885 Annual Report, Commissioner
10    Sparks reported that an average of six examiners had
11    been on duty in the field in the previous three years.
12    Many faulty and incomplete surveys were found.  To
13    prevent further fraudulent work in the field and the
14    acceptance of fictitious surveys by the government,
15    Sparks directed the suspension of all examinations of
16    the plats and field notes in his office on surveys
17    already contracted for and supposedly executed until
18    after the surveys were examined in the field.  Some of
19    the surveys were later canceled and some that had been
20    suspended, were never officially canceled or
21    reinstated.  In any case, the examination program did
22    not completely eliminate fictitious or fraudulent
23    surveys, though they were reduced.
24  Q.   Thank you.  The folks you discuss in your
25    patent chapter all took property with the intention of
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 1    irrigating from the Gila River?
 2  A.   The only ones that declared they were going
 3    to be irrigating from the Gila River were the 20 or so
 4    desert land entries.  The others, they may have
 5    indicated that in their patent files, but I don't
 6    remember.  If they did, I probably would have put it in
 7    my report.
 8  Q.   Okay.  So based on that information, the ones
 9    who indicated they were going to irrigate from the Gila
10    must have -- there must have been a wet river
11    year-round there?
12  A.   You don't have to have a wet river to
13    irrigate year-round.  You just have to have water at
14    some point in time or a couple points in time.
15  Q.   Well, at least during the growing season?
16  A.   Yes.
17  Q.   Okay.  Well, let's talk about the Desert Land
18    Act claims.  If you want to refresh your memory, I'm at
19    Page 79 in your report.
20        Brown didn't get his water directly from the
21    Gila, but from the Buckeye Canal that took water from
22    the Gila; is that correct?
23  A.   I believe there was at least one or two
24    irrigation companies that took the water and then
25    provided good water to some of these desert land
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 1    entries.
 2  Q.   Okay.  So you wouldn't disagree with me that
 3    Brown was one of those?
 4  A.   Yes, probably.
 5  Q.   Okay.  Hefley applied in 1945?
 6  A.   Who?
 7  Q.   Hefley?  Maybe I'm pronouncing it badly.
 8    H-E-F-L-E-Y?
 9  A.   Is that one of the patentees?
10  Q.   Yes, from the Desert -- under the Desert Land
11    Act.
12  A.   If he's discussed in my report, I'll be glad
13    to agree with you.
14  Q.   All right.  He is.  All of these are in your
15    report.
16        Bourland applied in 1953?
17        Yes?
18  A.   If it's in my report, that's what I said.
19  Q.   Logan got his water of a canal in 1920?
20  A.   Correct.
21  Q.   Forest applied in '25 and notes that the Gila
22    was dry most of the year at that point?
23  A.   Right.
24  Q.   Lacy applied in 1924?
25  A.   Right.
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 1  Q.   And Ming also in 1924?
 2  A.   Right.
 3  Q.   Okay.  The State Land Disposals, in the
 4    interest of your time and their time and my time, I'm
 5    not going to go through each one; but the earliest one
 6    listed is 1918 to a Canal Company?
 7  A.   Okay.
 8  Q.   The earliest one to a private landowner is
 9    1926?
10  A.   Okay.
11  Q.   Have you driven between Tucson and Phoenix?
12  A.   Yes.
13  Q.   Can you remember driving over the Gila?
14  A.   Not specifically.
15  Q.   You drove -- but you drove the Gila
16    between --
17  A.   Oh.  I drove it between Yuma and Phoenix.  I
18    don't believe it goes to Tucson.
19  Q.   It doesn't.  I agree with you there.
20  A.   Okay.
21  Q.   But you cross over it on the freeway there?
22  A.   Okay.
23  Q.   I thought that might have been one of the
24    points where you looked at the Gila.
25  A.   I don't remember where I actually looked at
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 1    it.  It's been a long time.
 2  Q.   At the points where you looked at the Gila in
 3    2005, did it look particularly navigable to you?
 4  A.   No.
 5        I should point something out about these
 6    surveys, though, in your -- or I can do it later, if
 7    you would prefer.
 8  Q.   I would prefer that you let Mr. McGinnis ask
 9    you whatever he wants to follow up on.
10  A.   Okay, I'll be glad to let Mr. McGinnis do
11    that.
12  Q.   I'm sure you're going to have a list, so...
13        Is there a difference between a shallow
14    channel and a rapid?
15  A.   I don't know if there is.  I'm not a
16    hydrologist.
17  Q.   Okay.  And you're not a boater?
18  A.   As I said, I've done recreational boating,
19    but not for many years.
20  Q.   What depth of water is necessary for a river
21    to be navigable?
22  A.   I don't know.
23  Q.   Are there any other criteria that would have
24    to be met in order for a river to be navigable?
25  A.   I think it has to be regular and reliable
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 1    navigation, the way navigation is carried on at the
 2    time of statehood.
 3  Q.   That's if you're seeking to show that the
 4    river is actually used.  What if you're seeking to show
 5    the river is susceptible?
 6  A.   The same criteria.
 7  Q.   You have to have regular commercial use in
 8    order for the river to be susceptible?
 9  A.   Regular and reliable -- capable of regular
10    and reliable commerce, commercial use.
11  Q.   So in your mind, there aren't any depth
12    requirements or width requirements; it's just is there
13    a wet river reliably there at certain portions of the
14    year?
15  A.   Well, I think the Steamer Daniel Ball said
16    that a river is navigable in law if it's navigable in
17    fact.  I don't think they established a specific depth
18    requirement.
19  Q.   I understand that, but I was wondering -- you
20    opined as to the Gila River's navigability.  I was
21    wondering if you had a specific depth requirement?
22  A.   No, I -- what I meant by opining about the
23    Gila River's navigability was, in essence, a summary of
24    what hundreds of other people had observed about the
25    river.  I'm not setting myself out there as me as an
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 1    individual saying I'm determining this river to be
 2    navigable.
 3        I mean that, in fact, is what ANSAC is
 4    attempting to do.  But what I am doing is I'm
 5    presenting the opinions and the comments and the
 6    documents of literally hundreds of people who offered
 7    descriptions of the Gila River.  Cumulatively, that's
 8    the image that comes off to me, based on all of those
 9    documents and reports and diaries and newspaper
10    articles.  So that's essentially a summary.
11  Q.   All right, well, never fear, I'm going to get
12    into all of those summaries, so...
13        Page 1 and 2 of your report is the executive
14    summary, correct?
15  A.   Yes.
16  Q.   Okay.  If you look at Page 9 of the notebook,
17    you'll see an except from your 2013 report with a
18    sentence I'm going to be asking you about highlighted.
19  A.   Wait.  Slow down here.  Where are we, now?
20  Q.   Should be Page 9.
21  A.   Of my report?
22  Q.   No, Page 9 of my slides, which is Pages 1 and
23    2 of your report.
24  A.   All right.
25  Q.   Okay.  So that sentence is on Page 2 of your
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 1    report.  If you would like to double-check me, you're
 2    more than welcome to.  But can you read that
 3    highlighted sentence?
 4  A.   The historical record illustrates that the
 5    Gila River was erratic, subject to unpredictable
 6    flooding, prone to channel changes, and blocked by
 7    natural obstacles such as rock outcroppings and
 8    sandbars.
 9  Q.   That statement refers to what the Land
10    Department has been calling Segment 7 or 8, right?
11  A.   No, this pertains to the materials that I've
12    submitted in relation to my -- Segment 8 is -- I can't
13    remember.  Are -- the numbers go downstream?
14  Q.   If I tell you that Segments 7 and 8 are the
15    Salt River confluence down, does that help?
16  A.   Yes.  Yes, this statement applies to that.
17  Q.   All right.  Can you show me on a map where
18    the rocky outcropping that impacted navigability is
19    located?
20  A.   I believe it's near Gila Bend.  Some of the
21    historical documents talk about how the hard rock base
22    came close to the surface at that particular point, and
23    it affected the flow of the river because of that.  But
24    beyond that, I can't tell you off the top of my head.
25  Q.   So it was a single rocky outcrop?
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 1  A.   Yeah.  There could have been others, but
 2    that's the one I remember.
 3  Q.   Okay.  How did that impact navigability?
 4  A.   In a general sense, just that it was an
 5    obstacle in the river.
 6  Q.   How do you know?
 7  A.   That it impacted navigability?
 8  Q.   Yes.
 9  A.   Again, I'm just reporting what other
10    historical characters or figures were reporting on
11    their own.  I believe it was one of the attempted flow
12    trips down the river expressed an opinion about that,
13    but I'm just reporting what other historical parties
14    have said.
15  Q.   Okay, well, can you find that report for me?
16    Because I'm actually quite interested in this.
17  A.   It's going to take me quite a while if you
18    want me to reread my whole report.
19  Q.   You are not familiar enough with your report
20    to be able to find one instance where they're talking
21    about this?
22  A.   Not without reviewing the whole report, no.
23  Q.   Is it your opinion that a river is erratic
24    for farmers -- a river that is erratic for farmers
25    would also be erratic for navigation?
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 1  A.   I'm simply reporting here what other people
 2    said about the river, and, you know, other people made
 3    it very clear that the river was very erratic.  I would
 4    assume that if it -- I'm not sure what the proper term
 5    would be.  If it was erratic in relation to potential
 6    boating, then it probably was unreliable for irrigation
 7    water, too.
 8  Q.   But is the reverse true; if it's erratic for
 9    farming, is it necessarily erratic for boating?
10  A.   I don't know.
11  Q.   Okay.  Can you define erratic with respect to
12    navigability?  What are you talking about when you say
13    erratic in here?
14  A.   Well, at least two or three of the sources
15    that I presented in my PowerPoint made it clear that
16    there were major channel changes that took place
17    following floods, and I took that -- as well, not to
18    mention the channel changes, but also that there were
19    major floods, and I took that to mean my adjective
20    erratic was a descriptive term for what these parties
21    had said about the river.
22  Q.   Was the Colorado River subject to
23    unpredictable flooding?
24  A.   Yes.
25  Q.   So what's the difference in the flood
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 1    patterns between the Colorado and the Gila?
 2  A.   I'm not a hydrologist.  I don't know.
 3  Q.   So if there isn't one, does that make the
 4    erratic part of the statement go away?
 5  A.   Say that again?
 6  Q.   If there isn't a difference in the flood
 7    patterns between the Colorado and the Gila, then does
 8    that mean that the erratic for boating part of your
 9    conclusion goes away?
10  A.   No.  The Colorado had considerably more water
11    in it.
12  Q.   Okay.  How is the sandbar an obstacle of
13    navigability?
14  A.   I think that's self-evident.
15  Q.   Well, explain it to me, please.
16  A.   It blocks the progress of a boat, or it would
17    if there were boats attempting -- in fact, I think it
18    was -- I'm trying to remember who it was with the
19    pontoon boat that I had in the slide.  He specifically
20    described that the sandbars were blocking the progress
21    of his boat, and it was only after he unloaded all the
22    supplies that he was even able to get past them.
23  Q.   That was Cooke.
24  A.   Thank you.
25  Q.   Was he an idiot?
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 1  A.   Cooke?
 2  Q.   Yeah.
 3  A.   I don't think so.
 4  Q.   So he had been wandering through Arizona,
 5    presumably looking at the Gila River at some point?
 6  A.   Uh-huh.
 7  Q.   And he decided to put two wagons lashed
 8    together with a couple of logs on the river to boat
 9    some of his supplies down; is that correct?
10  A.   Well, he decided to try it.
11  Q.   So he's not an idiot.  He's got to be looking
12    at a river that's pretty big, pretty deep, pretty
13    consistent?
14  A.   And he also concluded his attempt to boat it
15    was a failure.
16  Q.   Have you ever tried to steer two wagons
17    lashed to a couple of logs?
18  A.   No, I haven't.
19  Q.   Would you imagine that such a craft might be
20    difficult to steer?
21  A.   He did make that point in his report.
22  Q.   Okay.  Are you saying a river with sandbars
23    can never be navigated?
24  A.   No.  I pointed that out in my discussion
25    about the Colorado River.


www.coashandcoash.com                 Phoenix, AZ


GILA RIVER      VOL. VI      08/18/2014 Page 1455


 1  Q.   But somehow the sandbars on the Gila are
 2    different than the sandbars on the Colorado?
 3  A.   Because the Colorado has considerably
 4    more water, or at least that's one reason potentially
 5    why.
 6  Q.   Well, if a sandbar changes the depth of the
 7    river so it's only a foot deep on the Colorado and
 8    changes it on the Gila, how is that different?
 9  A.   I think it's the cumulative effect, and I
10    just have to go back to point out, again, it's hundreds
11    of people are observing lots of different things about
12    the river, and some of them are sandbars, some of them
13    are rock outcroppings, some of them are channel
14    changes, some of them are floods.  And cumulatively,
15    nobody is suggesting that the Gila River can be
16    reliably navigated.
17  Q.   How is a gravel bed an obstacle to
18    navigability?
19  A.   Same answer.
20  Q.   You don't know?
21  A.   I don't know.
22  Q.   Okay.
23  A.   But it could be just simply difficult to get
24    a boat past it.
25  Q.   But you don't know?
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 1  A.   Correct.
 2  Q.   You conclude the Gila was not navigable in
 3    part because someone built a road next to it?
 4  A.   In fact, one of the exhibits that I talked
 5    about in my PowerPoint pointed out that that's why the
 6    materials were hauled by wagon, because they couldn't
 7    use the river, even though it was considerably more
 8    expensive to haul the materials by wagon up the Gila
 9    River.
10  Q.   Are you aware there are -- but you conclude
11    that the Gila was not navigable in part because someone
12    built a road next to it?
13  A.   In part.
14  Q.   Are there roads that parallel the Colorado?
15  A.   Probably in some places.  I don't know.
16  Q.   Are there roads that parallel the
17    Mississippi?
18  A.   Yes, there probably are.
19  Q.   In your opinion, a river that experiences
20    channel change within the floodplain can't be
21    navigable?
22  A.   Again, it's the preponderance of hundreds of
23    exhibits of people offering their own opinions about --
24    in different ways, over different time, people who are
25    eyewitnesses, who lived there at the time, who are all
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 1    offering different opinions about the river on
 2    different aspects of it.  And none of them are
 3    suggesting that this is a navigable river, other than a
 4    few flakey attempts to put pontoon boats in and perhaps
 5    a few joyriders that tried to get down it and ended up
 6    wading along the way.
 7  Q.   All right.  Well, we'll get to those guys.
 8        If a river changes its channel, why does that
 9    make it unreliable for commercial transport?
10  A.   It's all of the hundreds of people's
11    descriptions.
12  Q.   You don't know; you're just synthesizing the
13    historical record; is that correct?
14  A.   Exactly, yes.
15  Q.   All right.  It looks like you spent some time
16    looking at boating on the Colorado.  Did any of the
17    expeditions you looked at use double or triple-bottom
18    boats?
19  A.   Not the ones I looked at.
20  Q.   Did they have trouble with sandbars or
21    shifting channels?
22  A.   I indicated that J.C. Ives' expedition had
23    precisely that problem and that, in fact, one of the
24    slides I had showed them lining the boat up the river,
25    and I also indicated that the Wheeler expedition had to
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 1    portage around sandbars and other obstacles on the
 2    Colorado.
 3  Q.   How about rocks, did they have problems with
 4    rocks?
 5  A.   I don't remember about any rocks that were
 6    mentioned in those accounts.
 7  Q.   Is the river in its ordinary and natural
 8    condition when it's in flood or drought?
 9  A.   I'm sorry, what was the question?
10  Q.   Is the river in its ordinary and natural
11    condition when it's in flood?
12  A.   That would be for ANSAC or a court to
13    determine.  I just report what the historical record
14    says about the river.
15  Q.   But you read State v. ANSAC?
16  A.   Right.
17  Q.   Do you remember that court directed ANSAC to
18    consider when the river was in flood?
19  A.   I don't remember that language, specifically.
20  Q.   Okay.  So if the court there directed ANSAC
21    not to consider instances where the river was in flood,
22    that means we can disregard a whole bunch of your
23    report that talks about flood; is that correct?
24  A.   No, it's not correct, because there were many
25    witnesses who observed the river at multiple times and
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 1    reached conclusions about the nature of the river, and
 2    part of what they reached were conclusions based on the
 3    floods that maybe not at the time of the flood, but
 4    certainly in the aftermath may have had an impact on
 5    the river.
 6  Q.   If you're not supposed to consider the river
 7    in flood, then the descriptions you have of the river
 8    where it's in flood are not things that should be
 9    considered if you're looking at the river in its
10    ordinary and natural condition?
11  A.   Well, that would be for ANSAC to
12    determine.
13  Q.   Okay.
14        CHAIRMAN NOBLE: Joy?
15        MS. HERNBRODE: Yes.
16        CHAIRMAN NOBLE: Would this be a good
17    time to take a break?
18        MS. HERNBRODE: It would be a delightful
19    time.
20        CHAIRMAN NOBLE: Thank you.  We'll take
21    a ten-minute break.
22        (A recess was taken from 2:18 p.m. to
23        2:31 p.m.)
24        CHAIRMAN NOBLE: Proceed.
25        MS. HERNBRODE: Thank you.
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 1        BY MS. HERNBRODE: 
 2  Q.   Is it easier to navigate the river when it's
 3    in flood?
 4  A.   I have no idea.  One of the documents that I
 5    testified, though, in the PowerPoint indicated that the
 6    river was impassable for weeks or a month.  It didn't
 7    identify whether that meant going up or down or across,
 8    though.
 9  Q.   Okay.  Can you look at Page 11 in the
10    notebook, which is an excerpt from Page 144 of your
11    report in evidence as evidence item X002?
12        What is the basis for your statement that the
13    Gila River had dangerous currents?
14  A.   Well, I believe one of the material documents
15    that I testified to earlier today on my direct talked
16    about the flow is in standing waves, and that's
17    essentially the type of -- in other words, that there
18    was a lot of water moving in violent form.
19  Q.   So standing waves in your mind indicates a
20    dangerous current?
21  A.   This is just a summary statement of what all
22    of the historical parties had been saying about the
23    river all along.
24  Q.   So can you point me in your report to a
25    historic party who said that the Gila River had
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 1    dangerous currents?
 2  A.   Again, it's a summary of what many people
 3    have been saying, had been saying.
 4  Q.   Are you talking about when it's in flood,
 5    that it had dangerous currents, or did it have
 6    dangerous currents when it wasn't in flood?
 7  A.   I was attempting to summarize many different
 8    historical parties' statements about the Gila River.
 9  Q.   So you put into the mix statements about the
10    Gila River when it's in flood and statements when it
11    wasn't in flood?
12  A.   If you would like to take dangerous currents
13    out, I can live with that.
14  Q.   Okay.  How about violent; is that when it's
15    in flood or not in flood?
16  A.   Again, it's a summary.  And the exhibit that
17    I talked about that mentioned it was impassable for
18    weeks and months to me suggests that it was violent.
19    To me it suggests that the river wiped out the railroad
20    bridge in 1905, that it was violent.  I don't know if I
21    have a historical party uses exactly that word.
22  Q.   Well, let's talk about those 1905 photos that
23    you showed in your PowerPoint.  I believe all of those
24    1905 photos, except the one with the woman, were of the
25    same railroad bridge; is that correct?
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 1  A.   Yes.
 2  Q.   Okay.  And they're all associated with the
 3    1905 floods on the Gila?
 4  A.   Which I believe were some of the biggest ones
 5    there had been up until that time.
 6  Q.   Are you familiar at all with the
 7    international standard for rating rapids?
 8  A.   No.
 9  Q.   Are you aware of any rapids on the Gila?
10  A.   No, I don't -- if there are, I don't know
11    anything about them.
12  Q.   You don't remember any of the historical
13    figures talking about rapids on the Gila?
14  A.   Not off the top of my head.
15  Q.   All right.  Was there a railroad that ran
16    down next to the Colorado into Mexico?
17  A.   On the Colorado?
18  Q.   Down alongside the Colorado and into Mexico.
19  A.   If there is, I don't know anything about it.
20  Q.   Would you agree that historical descriptions
21    of the river are the best source of information about
22    the river's ordinary and natural state?
23  A.   I think the historical descriptions are the
24    best descriptions of the river in general, whether it's
25    in its ordinary or natural or in its modified form
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 1    following irrigation.  It's -- the statements are what
 2    they are by the historical figures.
 3  Q.   But none of those historical figures
 4    discussed in your report were tasked with applying the
 5    Daniel Ball test to determine if the Gila River was
 6    navigable; is that correct?
 7  A.   I don't know if they were literate enough to
 8    be able to apply the Daniel Ball test.  I don't know if
 9    they even knew such a thing existed.
10  Q.   None of them that you saw had instructions
11    that said you will apply the Daniel Ball test to
12    determine if this river is navigable?
13  A.   No.
14  Q.   Okay.
15  A.   Not that I'm aware of.
16  Q.   All right.  You mention that Wheeler felt the
17    Columbia, Sacramento and the Colorado were the only
18    navigable rivers in the West.  Has that proven to be
19    true?
20  A.   I don't believe so.
21  Q.   Okay.
22  A.   It was their opinions, and again, I'm only
23    telling the ANSAC what the historical record contains.
24  Q.   Can you point me to the historical account
25    where dories similar to those used by Powell were used
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 1    or attempted to be used on the Gila?
 2  A.   I don't know if there were any.
 3  Q.   So how do you conclude they would have had
 4    difficulty navigating the Gila?
 5  A.   For the same reason I've been explaining all
 6    along.  The conclusions of many people all along the
 7    river all identified the problems with the river.  And
 8    perhaps more to the point, virtually no one suggests
 9    that the river was navigable on a regular and reliable
10    basis, particularly the booster-type press at the
11    19th century, which did brag about railroads coming to
12    towns, did brag about roads coming to towns, did brag
13    about churches, businesses, the irrigation of the
14    lands, basically anything that would have been useful.
15    This kind of booster press didn't mention at all the
16    fact that the Gila River could be used for navigation,
17    but it did mention that the Colorado could be used for
18    navigation.
19        So by omission, I would assume that if the
20    press was going to say that navigation on the Gila
21    would have been useful, they would have said that.
22    There's a good reason why there are no stories
23    suggesting that they were bragging about how the Gila
24    could have been used reliably for navigation.
25  Q.   Can we get back to the question I actually
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 1    asked you, though, which is, you told me that nobody
 2    you know of used or tried to use one of Powell's white
 3    hull boats, or something similar to it, on the Gila?
 4  A.   I'm unaware that they did.
 5  Q.   Okay.  And I'm presuming you looked at
 6    Powell's, the exploration of the Colorado River and its
 7    canyons, as part of your primary research on the
 8    Colorado River stuff?
 9  A.   A long time ago.
10  Q.   Okay.  Do you know what the draft of
11    maneuverability of Powell's boats was?
12  A.   No.
13  Q.   His boats were double-ribbed with double stem
14    and stern posts, and further strengthened by several
15    bulkheads; does that sound right?
16  A.   I don't know.
17  Q.   Did they have watertight compartments to help
18    keep the boats afloat should they roll over and, also,
19    to keep supplies dry in case of accidents?
20  A.   I don't know.
21  Q.   Do you know if all of the boats he started
22    with ended up at the bottom of the Grand Canyon when he
23    was done?
24  A.   I believe some of them, he lost some of them
25    along the way, but I'm not positive.
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 1  Q.   Okay.  Are you aware of any accounts where
 2    trappers dragged or anybody else dragged their boat
 3    along the Gila?
 4  A.   I believe the -- there's one newspaper
 5    account of two men who tried to float down from Phoenix
 6    to Yuma, and wound up wading, I believe the phrase was,
 7    happy as mud hens pulling their boat along the way.
 8  Q.   Would that be the Yuma or Bust account?
 9  A.   I believe that's it.
10  Q.   Okay.  I'm going to, in the interest of not
11    getting my slides too out of order, I'm going to come
12    back to that in a little bit.
13        At Page 95 of your report, you quote Harry
14    Turner.  If you turn to Page 12 of the notebook, you'll
15    see the quote I'm talking about, which should be a
16    little -- 95, that's this.  Okay.  This is out of your
17    report at Page 95, SRP Exhibit No. X002.
18        How does Turner's description of a four-foot
19    deep river, deep enough for steamboats, indicate he
20    thought the river wasn't navigable?
21  A.   It's simply offering what his opinion was of
22    the river.  I'm not suggesting that he concluded it was
23    not navigable.
24  Q.   So you would agree that Turner thought the
25    Gila River was navigable?
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 1  A.   Apparently so, yeah.  He thought at least at
 2    that particular point, that you could float a steamboat
 3    in it.
 4  Q.   And you say that the river would have been
 5    navigable west of that point, but not east.  How do you
 6    conclude that?
 7  A.   I don't see where that appears in this
 8    particular --
 9  Q.   It doesn't appear in this particular thing.
10    It appears in your report.  This is the man's statement
11    that is in your report, and from that you conclude that
12    the river would have been navigable west, but not east
13    of this point.  How do you get to that conclusion?
14  A.   Oh.  Because he says it's assuming a much
15    more river-like appearance, meaning the river has
16    changed into something, as he points out, had four feet
17    of water and could float a steamboat.
18        I'm assuming that what he meant by that is
19    that upstream from there he didn't feel it was
20    river-like, quote/unquote.
21  Q.   Do you know how far upstream from there he
22    was talking about?
23  A.   No, I don't, and I don't think he offers that
24    statement either.
25  Q.   And do you know how much water and depth you
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 1    need for a steamboat?
 2  A.   I think J.C. Ives opined that it was around
 3    two and a half feet -- I'm not positive -- for at least
 4    his craft.
 5  Q.   So if you're at four feet here where you're
 6    talking about, it could be quite some distance before
 7    the river dropped down to two feet?
 8  A.   It could be, or it could have just come over
 9    a cataract and pooled up.
10  Q.   But since you're a hydrologist, you can't
11    tell us?  (Sic)
12  A.   That's correct.
13  Q.   All right.  So you don't know what
14    tributaries or changes in geology occurred that would
15    have made the Gila more navigable to the west than the
16    east at this locations?
17  A.   No.
18  Q.   Do you know approximately where this location
19    is?
20  A.   It may be in my report.  I don't remember.
21  Q.   Does about 80 miles west of Gila Bend sound
22    about right?
23  A.   If that's what it says in my report.
24  Q.   Would you like to look at Page 95 of your
25    report?
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 1  A.   I'll take your word for it.
 2  Q.   All right.  You quote Emory on Page 97 of
 3    your report.  You can see the quote I'm talking about
 4    on Page 13 of the notebook.  Again, this is SRP's
 5    Exhibit X002 at Page 97.
 6        Is Emory here discussing the Gila River as an
 7    international boundary, or was he applying the Daniel
 8    Ball test?
 9  A.   I believe he was talking about the
10    international boundary.
11  Q.   So a river that shifts 15 feet from side to
12    side would make it a difficult international boundary?
13  A.   Yes, it would.
14  Q.   Emory then goes on to describe the Colorado,
15    correct?
16  A.   I don't recall.
17  Q.   Okay.  If you turn to Page 14 of the
18    notebook, you'll see Emory's quote from your 2013
19    report on Pages 97 and 98, SRP Exhibit X002.
20        Emory states that the Colorado is both
21    navigable and is also subject to frequent channel
22    shifting, unstable banks and sandbars; is that correct?
23  A.   This is his first encounter with the river,
24    and then a few years later he reversed that opinion and
25    said it was not navigable.
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 1  Q.   I'm actually asking you about the Colorado.
 2  A.   Oh, the Colorado.  I'm sorry.
 3  Q.   The Colorado was both navigable and subject
 4    to frequent channel shifting, unstable banks and
 5    sandbars, correct?
 6  A.   Yes.
 7  Q.   And I believe your slide this morning of
 8    Michler also described the Colorado as having a
 9    changing channel, shifting sandbars, shifting sands and
10    sandbars; is that correct?
11  A.   Yes.
12  Q.   Okay.  Were native tribes irrigating fields
13    out of the Gila in 1966, or 1866?  Sorry.
14  A.   I don't know.  I know they were irrigating up
15    in the Salt River Valley.  I don't know about along the
16    Gila.
17  Q.   Well, let's talk about Richard McCormick's
18    quote on Page 121 of your report, if you'll turn to
19    Page 15 of the notebook.  Again, this is Exhibit X002,
20    Page 121.
21        McCormick says that half to three-quarters of
22    the year the Gila is a large river; is that correct?
23  A.   Yes.
24  Q.   He doesn't mention it being dry at any time,
25    correct?
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 1  A.   Well, he says it's comparatively small the
 2    other time.
 3  Q.   But that doesn't mean dry?
 4  A.   I'm just reporting what he says here.
 5  Q.   Okay.  And he doesn't say it's not navigable;
 6    just that it's not navigated?
 7  A.   That's correct.
 8  Q.   All right.  Let's turn to Page 16 of the
 9    notebook, which is from 123 of your 2013 report, SRP
10    Exhibit X002.
11        The quote you have there is from the Arizona
12    Sentinel newspaper.  Can you read the highlighted
13    portion of the quote?
14  A.   This is Page 16?
15  Q.   Yes.
16  A.   The river has an average width of six hundred
17    feet and a depth from three to five feet.  This volume
18    will be increased if anything during the other seasons
19    of the year, as this is the time when no rainfalls and
20    no water comes from the mountains to swell the current.
21  Q.   In January 1873 three individuals floated
22    from Phoenix to Yuma.  Can you look at Page 17 of the
23    notebook, which is from Pages 126 and 127 of your 2013
24    report, SRP Exhibit X002.
25        Does the article there -- I'll give you a
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 1    minute to read it -- say the river was in flood?
 2  A.   I don't see anything about flood.
 3  Q.   Does the article say they had any
 4    difficulties?
 5  A.   In their opinion, they made it from wherever
 6    they started upstream.
 7  Q.   Phoenix.
 8  A.   From Phoenix they made it to Yuma.
 9  Q.   Do you consider this trip successful?
10  A.   Apparently they made it down there.
11  Q.   Do you consider this a successful trip?
12  A.   It's a demon -- I'm reporting for what people
13    said at the time.  They apparently made it successfully
14    from Phoenix to Yuma.
15  Q.   So these guys thought it was successful?
16  A.   They thought it was successful.
17  Q.   All right.  You then talk about a planned
18    expedition in 1881 on Page 128 of your 2013 report, if
19    you'll turn to Page 18 of the notebook.  This is SRP
20    Exhibit X002, Page 128.
21        You opine that this planned expedition is
22    likely the Yuma or Bust expedition.  Do you have any
23    basis, other than the closeness in time, to assume this
24    is so?
25  A.   This is just an educated guess, the proximity
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 1    in time.
 2  Q.   Proximity in time is the basis for it,
 3    though?
 4  A.   Yes.
 5  Q.   All right, Yuma or Bust.  Turn to Page 19 of
 6    the notebook, which is from your 2013 report at
 7    Page 128.
 8        I see you left some of the second quote out
 9    here.  Do you have the complete text somewhere?
10  A.   I would have a copy of the news story.  I
11    don't know if I --
12  Q.   You don't have it with you?
13  A.   No.
14  Q.   Okay.  Does this sound like the complete
15    text:  The officers of the Yuma or Bust returned on
16    today's stage.  They report having arrived safely at
17    Yuma six days out from this port.  We have advice,
18    however, that the boat reached Gila Bend and busted.
19    The liquor having given out three days before, the crew
20    subsisted on bacon straight, and during great
21    hardships, being compelled to wade in the water the
22    greater portion of the time and push the craft ahead of
23    them.  The Yuma papers may enlighten us as to which
24    account is correct, unless they have been bought off.
25        Does that sound correct?


www.coashandcoash.com                 Phoenix, AZ


GILA RIVER      VOL. VI      08/18/2014 Page 1474


 1  A.   That's correct.
 2  Q.   Is drinking and boating ever a good idea?
 3        MR. HELM: Yeah.
 4        THE WITNESS: Well, I would presume not.
 5        BY MS. HERNBRODE: 
 6  Q.   In your opinion, this trip was unsuccessful?
 7  A.   I think it was -- I think it sounds like it
 8    was unsuccessful.
 9  Q.   Okay.  So you're willing to opine on the
10    unsuccessful ones, but you're not willing to opine on
11    the successful ones?
12  A.   I'm not willing to infer that the entire
13    river is navigable for I think it's normal and -- in
14    its normal state based on just a small number of
15    joyriders who made it down the river, when hundreds of
16    other people at the time concluded to the contrary; or
17    alternatively, because major promoter/booster
18    newspapers did not offer the opinion that they thought
19    the river was navigable, and because it was not
20    regularly navigated.
21  Q.   Okay.  But I asked you not what your opinion
22    was overall.  I asked you about these specific trips.
23    And you were willing -- you were not willing to opine
24    that the January 1879 trip was successful, but you're
25    now willing to opine that these folks, who apparently
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 1    had a pretty good time and may, in fact, have made it
 2    to Yuma -- although, they had a fight with the
 3    newspaper editor, so who knows -- were unsuccessful.
 4        So I'm just trying to clarify here.  You are
 5    willing to opine it's unsuccessful.  You're not willing
 6    to opine it's successful?
 7  A.   What was the 1879 one you're talking about?
 8  Q.   That's the three guys I had you read the
 9    whole big, long quote.  That's the three guys who
10    floated from Phoenix to Yuma, wasn't in flood, they
11    didn't have any difficulties.
12  A.   They obviously made a successful trip.
13  Q.   So that is successful?
14  A.   Yes, that's what the article says.
15  Q.   Does this article say it's unsuccessful, they
16    were unsuccessful?
17  A.   Some people thought it was unsuccessful
18    because they, quote, busted, unquote, and I reported
19    that.
20  Q.   Okay.  Let's talk about the Howard family
21    trip in 1849.  If you'll turn to Page 20 of the
22    notebook, which is from Page 131 of your 2013 report,
23    SRP Exhibit X002.
24        Do you consider this trip unsuccessful?
25  A.   They made it successfully down the river, but
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 1    the military downriver from them apparently was so
 2    concerned that someone would attempt this, that they
 3    sent an expedition to meet them.  Although, as it
 4    turned out, it wasn't necessary.
 5  Q.   And where does it say it was the state of the
 6    river that worried Lieutenant Couts?
 7  A.   It's in the context in which the article is
 8    written, as I recall.
 9  Q.   Are you familiar with the Oatman Massacre on
10    the Gila that took place between Gila Bend and Yuma in
11    1851?
12  A.   No, I'm not.
13  Q.   Are you familiar with any other accounts in
14    the 1840s or 1850s where small groups of whites were
15    attacked while they traveled on their way to Yuma?
16  A.   I'm not familiar, but I'm assuming that's why
17    the Fort was at Yuma, was to help prevent that type of
18    thing.
19  Q.   Okay.  Let's look at the November 1890 to
20    April 1891 trip.  You only have a portion of the
21    article in your 2013 report on Page 134 and 135, so I'm
22    going to show you the complete article.  Unfortunately,
23    it's a little blurry in the notebook at Page 21, so you
24    may want to turn to Tab 7 of the notebook, which has a
25    better copy of ASLD evidence item No. X004, Part 20.
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 1  A.   Tab --
 2  Q.   7.
 3  A.   7.
 4  Q.   Okay.  Let me see if I can read it, and you
 5    can tell me if I get it wrong, okay?
 6  A.   Okay.
 7  Q.   Two men arrived here last week who have
 8    accomplished the dangerous feet of navigating the Gila
 9    River from source to mouth.  About a year ago they
10    started from Los Angeles in a wagon and went on a
11    prospecting trip through Southern Arizona into New
12    Mexico.  About six months ago they sold their horses
13    and wagon and started down the Gila in a boat of their
14    own making.  Their starting point was in the Black
15    Range of New Mexico where the Gila has its source.
16    They say the scenery in the canyons of the Gila is
17    nearly as grand as the Colorado canyons.  They met with
18    no special incident until the high water of the
19    February floods began to come down.  Their boat was
20    upset and lost but they built another and started on.
21    In some of the canyons the water rose to enormous
22    heights owing to the narrow channel in which it was
23    confined.  The crookedness of the river makes its
24    total length about 800 miles.  The men hunted and
25    trapped on the way but met with only very moderate
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 1    success.  They claim to be the first who ever made it
 2    in a boat -- who ever made in a boat the whole length
 3    of the river (sic).
 4        Did I read that right?
 5  A.   Yes, you did.
 6  Q.   Was this trip unsuccessful?
 7  A.   Clearly, from what it says in the news
 8    article, they made it down the river.
 9  Q.   So it's successful?
10  A.   That's what the article says.
11  Q.   They seem pretty matter of fact about losing
12    their boat and building another one, don't they?
13  A.   Yes.
14  Q.   Was there a good map of the length of the
15    Gila River available in 1890?
16  A.   I don't know.
17  Q.   Were these guys using the Gila for trade and
18    travel?
19  A.   Well, let me correct that.  There were the
20    U.S. General Land Office survey plats, but I doubt very
21    much that these guys used those.
22  Q.   It wasn't commonly -- there wasn't a river
23    guide available at that time?
24  A.   No.
25  Q.   Were they using the Gila for trade and
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 1    travel?
 2  A.   They were using the Gila River for whatever
 3    the newspaper article says they were using it for.  Did
 4    it say trade and travel?  After your reading it, I
 5    don't recall.
 6  Q.   It said that they hunted and trapped on the
 7    way.
 8  A.   Okay.
 9  Q.   So is that --
10  A.   Then that's what they did.
11  Q.   So is that trade and travel?
12  A.   I don't know.  I don't know whether they were
13    doing that for commercial purposes or just for their
14    own food and entertainment.
15  Q.   Okay.  Let's look at your near-drowning story
16    from August 1893.  Please turn to Page 22 of the
17    notebook, which is from your 2013 report at Page 135,
18    SRP Exhibit X002.
19        The water must have been pretty deep, right?
20  A.   I would think so.
21  Q.   Doesn't say how far up the Gila they were,
22    does it?
23  A.   No.
24  Q.   Are you aware that the Stantec report
25    concluded that the backwaters of the Colorado extend
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 1    only 2.5 miles up the Gila?
 2  A.   I know that there is such a determination by
 3    somebody.  I don't know by whom.
 4  Q.   Have you seen any evidence in the record that
 5    disputes the 2.5 mile conclusion?
 6  A.   I don't remember.
 7  Q.   Okay.  In your report, also on 135, you talk
 8    about steamboat excursions up the Gila.  Please turn to
 9    Page 23 of the notebook, which is your 2013 report,
10    X002, at 135.
11        What is the basis for your conclusion that
12    the steamboat operated only on Colorado flood flows?
13  A.   It says that in the article:  The Gila is
14    navigable a long distance up from Yuma at present, due
15    to the backing of the waters of the Colorado.  In the
16    Colorado, the flow is very large, due to the meltage of
17    the snows in Colorado and Utah.  Steamboat excursions
18    up the Gila from Yuma are the rage of late.
19  Q.   In your 1998 report you talk about a
20    steamboat that operated for seven years on the Gila; is
21    that correct?
22  A.   I believe I did.
23  Q.   Is that this steamboat?
24  A.   I don't know.
25  Q.   During your direct testimony you referred to
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 1    some secondary sources that you looked at regarding
 2    steamboats on the Gila to Dome.  Can you tell me what
 3    those secondary sources are?
 4  A.   I don't remember what they were.
 5  Q.   They're not in your report?
 6  A.   No.
 7  Q.   Which of your historical accounts included in
 8    your report did not take place during flood conditions?
 9  A.   Say that again?
10  Q.   Which of the historical accounts included in
11    your report did not take place during flood?
12  A.   Is this an A, B or C choice question?
13  Q.   I picked some out; but the Howards?
14  A.   I don't remember whether they were in flood
15    condition or not.
16  Q.   Those are the ones that had the baby on the
17    way.
18  A.   Right, and they named it the Gila, I believe.
19  Q.   Yes.
20  A.   Yeah.
21  Q.   You don't remember whether that was a flood
22    or not?
23  A.   No, I don't, and I'm not even sure if the
24    article mentioned that.
25  Q.   All right.  Yuma or Bust?
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 1  A.   Probably not a flood condition, because they
 2    got stuck in sandbars, but I don't remember from the
 3    article.
 4  Q.   The November 1890 trip?
 5  A.   Those were the guys that came down all the
 6    way from New Mexico?
 7  Q.   Yeah.
 8  A.   I don't remember.
 9  Q.   All right.  Were Powell's boats actually
10    white hulls, not necessarily straight dories?
11  A.   I don't know.
12  Q.   Can you articulate the differences between
13    the title navigability and navigable -- I'm sorry.
14    Strike that.  Let me try again.  I'm getting tired, but
15    you'll be happy to know I'm on the last page of my
16    questions.
17  A.   Okay.
18  Q.   Can you articulate the difference between
19    title navigability and interstate commerce navigability
20    tests?
21  A.   No, I can't.
22  Q.   Okay.  You've indicated several times you
23    synthesized the historical information available,
24    correct?
25  A.   Yes.
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 1  Q.   Isn't it a historian's job to look at all the
 2    evidence available?
 3  A.   All that can be reasonably accomplished
 4    within time and budget.
 5  Q.   You did not include in your report James O.
 6    Pattie's canoe use on the Gila, correct?
 7  A.   Apparently not.
 8  Q.   And you didn't include either of Stanley
 9    Sykes' trips, either in the 1890s or 1909?
10  A.   I don't recall the Sykes trip.
11  Q.   And you didn't include J.K. and George Day's
12    1891 to '92 trip?
13  A.   I don't know that trip.
14  Q.   And you didn't include Adams and Evans' 1895
15    trip?
16  A.   I don't know that one either.
17  Q.   Nor Lieutenant Gully and Richardson's
18    sometime prior to 1896 trip?
19  A.   I don't know that one either.
20  Q.   Okay.  Are there any other trips that you do
21    remember that you didn't include?
22  A.   The ones that I remembered or had materials
23    for I included.
24  Q.   Okay.  Did you look at the ASLD's report at
25    some point prior to publishing your 2013 report?
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 1  A.   Not for a long time.
 2  Q.   Okay.  You told me that the reports of
 3    boating aren't all that voluminous on the Gila; is that
 4    correct?
 5  A.   Yes.
 6  Q.   So why only choose a limited number of
 7    boating accounts to go in there?
 8  A.   Perhaps because some were redundant, perhaps
 9    because I obviously missed some of them, and perhaps
10    because, also, the vast majority of the hundreds of
11    parties that observed the river reached the conclusion,
12    either implicitly or explicitly, that it was not
13    navigable.
14        The weight of the evidence, the preponderance
15    of the evidence, to use, I guess, a legal term, is so
16    overwhelming when you look at all of the different
17    parties, that, well, just cumulatively there are
18    hundreds and hundreds of examples of people either
19    explicitly saying it's not navigable or navigated or
20    making the opposite implicit assumption by not bragging
21    about it as one of the attributes of the area.
22  Q.   I get that you feel that the evidence that
23    you looked at shows nonnavigability.  The point here I
24    was making is that you didn't include a bunch of
25    evidence that showed navigability.
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 1  A.   I think even if you included all of those
 2    exhibits or documents, it still would not even come
 3    close to outweighing the material that I did include.
 4        So it's still, the balance of the information
 5    is so overwhelming, even if we were just to say, yes,
 6    let's include all the exhibits you're talking about, it
 7    doesn't change what the cumulative effect is that all
 8    these hundreds of other parties explicitly or
 9    implicitly are saying about the Gila River.
10  Q.   Let me check with my co-counsel here and see
11    if there's anything else.
12        MS. HERNBRODE: Thank you,
13    Dr. Littlefield.
14        THE WITNESS: You're welcome.  Did you
15    want this back?
16        MS. HERNBRODE: I'm pretty sure you
17    don't want it.
18        THE WITNESS: Or should I hang on to it
19    for somebody else to question me on?
20        MS. HERNBRODE: I didn't share it with
21    anybody else, so they're on their own.
22        THE WITNESS: Okay.
23        CHAIRMAN NOBLE: Is there someone else
24    who would like to examine Dr. Littlefield?  Mr. Helm?
25        MR. HELM: I can start.
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 1        CHAIRMAN NOBLE: Sure.  We'll take our
 2    next break in about half an hour.
 3        MR. HELM: I was just going to suggest
 4    that you might want to take a quick five while we get
 5    set up.
 6        CHAIRMAN NOBLE: Let's take a quick
 7    five.
 8        (A recess was taken from 3:01 p.m. to
 9        3:05 p.m.)
10        CHAIRMAN NOBLE: Many of you observed
11    that during the break preceding this one, Commissioner
12    Henness left.  We deemed it appropriate that any
13    Commissioner who participates in any part of a hearing
14    on a stream, if they are absent or leave for a reason,
15    then the transcript and the record will be made
16    available to them prior to the time that deliberations
17    begin.
18        Now, Mr. Helm, you may begin.
19        COMMISSIONER ALLEN: We're missing
20    Commissioner Horton.
21        CHAIRMAN NOBLE: Oh, are we missing
22    Commissioner Horton?
23        MR. HELM: Do you really want me to
24    start?
25        CHAIRMAN NOBLE: I do not want you to
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 1    start.
 2        (A brief recess was taken.)
 3        CHAIRMAN NOBLE: Go ahead, Mr. Helm.
 4        MR. HELM: We're ready?
 5        CHAIRMAN NOBLE: We will add one
 6    postscript to that previous announcement.  We will
 7    never go with less than a quorum.
 8    
 9        CROSS-EXAMINATION
10        BY MR. HELM: 
11  Q.   Hello, Dr. Littlefield.  Good to see you
12    again.
13  A.   Good to see you, Mr. Helm.
14  Q.   We've done this several times, haven't we?
15  A.   I believe so.
16  Q.   Yeah.  Always fun.  May not be for some
17    people.  That's only from my viewpoint.
18        In your executive summary, you state on
19    Page 1 that the purpose of this study is to add further
20    information about the historical characteristics of the
21    Gila River to comply with Winkleman.
22        First of all, I would like to get a couple of
23    things straight.  You've read Winkleman?
24  A.   Yes.
25  Q.   You've read PPL?
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 1  A.   Yes.
 2  Q.   Have you read Defenders?
 3  A.   Yes.
 4  Q.   Have you read Oklahoma versus the United
 5    States or paren Texas, however you want to look at it?
 6  A.   No.
 7  Q.   Have you read Holt State Bank?
 8  A.   No.
 9  Q.   What other Supreme Court decisions from the
10    Supreme Court of the United States have you read that
11    bear on navigability?
12  A.   I believe the 1931 Utah case.
13  Q.   Okay.  Anything else?
14  A.   I already said I've read Daniel Ball.
15  Q.   Right.
16  A.   Those are the ones that I remember.
17  Q.   Okay.  Now, in our other conversations that
18    we have had over time, you have told me that you were
19    not trying to present evidence to a court standard,
20    fair enough?
21  A.   You would need to show me where I said that.
22    I don't remember.
23  Q.   You won't -- do you want to take issue with
24    any of your characterizations about the legal standards
25    as they apply to your reports that you have testified
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 1    to in your earlier testimony?
 2  A.   As I explained in my direct testimony, I'm
 3    not an attorney and I'm not offering legal opinions.
 4  Q.   As I understood it, you weren't trying to
 5    comply, with any of your reports, to make them comply
 6    with any particular legal standard, whether it be
 7    Winkleman or Daniel Ball or what have you; you're just
 8    reporting what you found on the ground?
 9  A.   Correct.
10  Q.   Now, you state on Page 3 of your report that
11    Winkleman requires that a fuller awareness of how human
12    activities and man-made structures on the Gila River
13    have affected the stream's ordinary and natural
14    condition, fair enough?
15  A.   Yes.
16  Q.   Would you explain to me what you mean by that
17    statement?
18  A.   I would understand that to mean to take into
19    consideration what the Gila River would have been like
20    had there been no man-made obstructions on the river
21    upstream from there, but that obviously since they were
22    there, they needed to be considered.
23  Q.   That's all it means?
24  A.   I don't know anything more than that as a
25    legal matter.
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 1  Q.   I've got Winkleman here.  Would you like to
 2    look at it again to see if it says some other things?
 3  A.   If you want to tell me what it says, I'll be
 4    glad to go with your word on it.
 5  Q.   Well, ordinary and natural, does Winkleman
 6    deal with ordinary and natural?
 7  A.   I don't know.  I don't remember.  It's been a
 8    while since I read it.
 9  Q.   So you don't really recall any of the
10    specifics of Winkleman?
11  A.   No.
12  Q.   Did you have them fully in mind when you
13    wrote your report?
14  A.   What I had in mind was to expand upon the
15    information in the previous reports, and as I already
16    just mentioned, I was not attempting to meet any
17    particular legal definition; but since I knew since the
18    year 2005, that there were better sources, particularly
19    for historical newspapers and historical photographs, I
20    felt that those would provide additional examples of
21    what various historical parties perceived the river to
22    be like.
23  Q.   You understand that one of the requirements,
24    legal requirements, is that the Commission view the
25    Gila River in its ordinary and natural condition to
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 1    make their determination of whether it's navigable or
 2    not?
 3  A.   That's my understanding, yes.
 4  Q.   Tell me what you did to determine -- well,
 5    let me back up.
 6        First off, you also understand that ordinary
 7    and natural are considered by the courts of this state
 8    to be two separate categories?
 9  A.   That, I don't know.
10  Q.   Tell me what you did to determine the river
11    in its natural condition.
12  A.   Again, all I did is, I added more examples of
13    what various historical parties at different points in
14    time, how they perceived the Gila River.  And I believe
15    it's up to either the Arizona Navigable Stream
16    Adjudication Commission or a court to determine whether
17    those particular examples are useful in helping to
18    understand what they are required to do under law.
19  Q.   So for these hundreds of opinions that you
20    have given to the Commission to make a decision on, you
21    have not expressed any opinion as to whether any of
22    these exhibits, whatever they were, were talking about
23    the river in its natural condition, correct?
24  A.   I don't know how that's different from
25    ordinary.
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 1  Q.   Okay.  But is that correct?  Am I correct?
 2  A.   Well, going back in time, some of them
 3    obviously must have because some of those exhibits were
 4    created before there were any at least non-Indian dams
 5    on the river.  So I would assume that going far enough
 6    back in time, you would find parties who commented
 7    about the river prior to any non-Indian diversion dams
 8    or other works.
 9  Q.   Let me just read you a little bit from State
10    ex rel. Winkleman versus Navigable Stream Adjudication
11  Commission, at Page 241:  Thus, a river in its --
12    uncultivated, as land, in paren.  Thus a river in its
13    natural condition would be one untouched by
14    civilization, i.e., man-made diversions.
15        That's the definition of natural from
16    Winkleman, okay?
17  A.   Okay.
18  Q.   What did you do in your report to tell the
19    Commission about Arizona, and particularly the Gila
20    River, untouched by civilization?
21  A.   I didn't attempt to do that at all.  That's a
22    legal conclusion.  As I have just explained, I
23    attempted to add more evidence that would help clarify
24    what the Gila River was like at certain points in time
25    authored by historical parties.  What that means in the
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 1    legal context, I don't know.
 2  Q.   Those are all post the start of civilization,
 3    at least in Arizona --
 4  A.   Correct.
 5  Q.   -- correct?
 6  A.   I think the earliest one that I have is 1775,
 7    the Garces.
 8  Q.   Right.  And most of them, some even go into
 9    the 1950s?
10  A.   Correct.
11  Q.   So it's fair to say none of them are
12    precivilization?
13  A.   That's true.  Pre if you're talking about
14    Indians as well.
15  Q.   Okay.  Let me read you the definition of
16    ordinary from Winkleman, okay?
17  A.   Okay.
18  Q.   The word ordinary means occurring in the
19    regular course of events; normal; usual.  Accord, and
20    it gives some citations, and it goes on, defining
21    ordinary as in part customary; usual; and normal, and
22    then gives a citation.  And then it says, describing
23    drought conditions on the Mud River as exceptional and
24    not usual conditions, recognizing an occasional
25    tendency to emphasize the exceptional condition in
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 1    times of temporary high water and to disregard the
 2    ordinary condition prevailing throughout the year.
 3        What did you do in your report to tell the
 4    Commission about the ordinary flow of the Gila River?
 5  A.   I'm going to give you the same answer as
 6    before.  I provided more examples --
 7  Q.   I would like it on the record, so give it.
 8  A.   -- and if the Commission feels that those
 9    examples aren't relevant, then they can disregard
10    those.
11  Q.   And you didn't give the Commission, as the
12    person who read the primary source, an opinion on
13    whether the source you were referring to was talking
14    about the river in its ordinary condition, correct?
15  A.   I did not offer a legal opinion, correct.
16  Q.   You didn't offer a historical opinion either,
17    did you?
18  A.   I provided the evidence from which the
19    Commission can reach their own conclusion.
20  Q.   And you didn't provide a historical opinion
21    about whether anything was natural either, did you?
22  A.   That's correct.
23  Q.   And it's fair to say, I would take it, that
24    your report certainly doesn't separate those two
25    conditions, natural and ordinary, into anything
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 1    identifiable in the report, correct?
 2  A.   That's correct.
 3  Q.   And is it also fair to say that you made no
 4    attempt to determine whether anybody was talking about
 5    a natural condition, right?
 6  A.   No.  I just presented what the historical
 7    evidence showed from a particular historical party at a
 8    certain point in time.
 9  Q.   And your answer would be the same for the
10    ordinary condition?
11  A.   Correct.
12  Q.   Now, you said you read the PPL decision?
13  A.   A while ago.
14  Q.   Okay.  Did you read the portions of it that
15    dealt with segmentation?
16  A.   I recall that the Supreme Court said that
17    segmentation had to be taken into account, and simply
18    the fact that portages could be made did not
19    necessarily make a river navigable.
20  Q.   Is there anything in your report that deals
21    with segmentation on the Gila River?
22  A.   No.
23  Q.   Is there anything in any of the testimony
24    that you've given that deals with segmentation on the
25    Gila?
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 1  A.   Only to the extent that some of these
 2    witnesses identified which part -- where they were when
 3    they observed the Gila or talked about the Gila.
 4  Q.   And there's nothing in your PowerPoint that
 5    dealt with segmentation?
 6  A.   If you're talking about the way the State
 7    presented the case, no, I did not do any kind of
 8    segmentation like that.
 9  Q.   There's nothing that says you should cut this
10    river off, this segment off at X point, because this is
11    where a river comes in and meets the Gila?
12  A.   No, there's nothing in there like that.
13  Q.   And it's fair to say you don't have any
14    opinions here about segmentation of the Gila River?
15  A.   Correct.
16  Q.   Can you just kind of give me your
17    chronological period that you studied went from X to Y,
18    what the X and the Y were?
19  A.   I think the earliest period was the Garces
20    diary or journal entry from 1775.
21  Q.   Okay.
22  A.   And I did not attempt to go back and describe
23    any Indian uses on the river.  So late 1700s to -- I
24    understood that I needed to address statehood in 1912,
25    but I went past that to some extent where I thought
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 1    that some of the later, in particular the photographs,
 2    helped convey an understanding of the Gila River.  I
 3    think the latest photo that I've got is maybe 1940, if
 4    I remember right.
 5  Q.   Now, you talk about on Page 6 of your report
 6    three newspapers that you conducted research in.  The
 7    Arizona Weekly Gazette, the Yuma Examiner and the
 8    Arizona Sentinel?
 9  A.   May I take a look?
10  Q.   Sound familiar?
11        Oh, sure, go right ahead.
12  A.   Which page are you on, again?
13  Q.   6.
14  A.   Yes, I see where the three newspapers are
15    mentioned.
16  Q.   As I sum that up looking at the various
17    dates, they cover the period 1909 to 1915, correct?
18  A.   That's the period for which those newspapers
19    were available on microfilm.
20  Q.   Is that the only period you looked at?
21  A.   Well, you didn't read, obviously, the rest of
22    this particular paragraph, because it says,
23    supplementing this initial work, a considerable amount
24    of additional research in historical newspapers was
25    conducted in online Arizona newspaper collections, many


www.coashandcoash.com                 Phoenix, AZ


GILA RIVER      VOL. VI      08/18/2014 Page 1498


 1    of which only recently became available for online
 2    key-word searching.
 3        So there were many more Arizona newspapers
 4    that I examined since 2005 from online sources, and I
 5    don't know what the runs, runs meaning when the paper
 6    begins that's available historically and ends, I don't
 7    recall what those runs were.  But in any event, that's
 8    one of the areas that I enhanced the historical
 9    research on.  So it's not just those three newspapers,
10    in other words.
11  Q.   So you looked at other newspapers, but I
12    don't know what ones you looked at and when you looked
13    at them, do I; and you didn't cite them anywhere in
14    here, did you?
15  A.   No, that's completely wrong.
16  Q.   Okay.  Where are they?
17  A.   If you look at the section describing
18    historical newspapers, you'll see many newspapers that
19    are discussed, from the Weekly Miner, which was printed
20    in Prescott.  I don't remember all of them, but there
21    are many other articles that are listed in the section
22    under Newspapers that are from these online sources.
23  Q.   Okay, so I've got to go to a different
24    section.  You didn't give me a citation to look at in
25    this portion, right?
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 1  A.   I'm only just describing in this portion in
 2    general where the research was done.  The specifics of
 3    what I included is in the main body of the report.
 4  Q.   Can we agree that for the time frame of these
 5    three papers, that we were talking about 1909 to 1915?
 6  A.   That may have changed with the online
 7    newspaper archival sources.  I don't recall whether
 8    those sources expanded the chronological range of those
 9    dates or not.
10  Q.   Do you recall, when you say expanded the
11    chronological date, would it have been back in time or
12    forward in time?
13  A.   It could have been both.  I don't know.  If
14    you go to the newspaper archive sources, I'll be glad
15    to give them to you.
16  Q.   We'll get to them.  Don't.  Be patient.
17  A.   Okay.
18  Q.   But can we agree the three that are mentioned
19    here encompasses the period 1909 to 1915?
20  A.   Yes, that was the initial research, and as
21    I've said, I've done more.
22  Q.   Can we also agree that the Gila River was
23    completely diverted during that time frame?
24  A.   I don't know whether it was completely
25    diverted or not.  I know there were diversions.  The
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 1    extent of those, I don't know.
 2  Q.   Okay.  Do you know that the Roosevelt Dam was
 3    built, right?
 4  A.   Correct.  1910 is when it was completed.
 5  Q.   Right.  And do you know what other
 6    diversions?  Was Gillespie still there?
 7  A.   I believe Gillespie was still there until the
 8    flood wiped it out fairly recently.
 9  Q.   I'm familiar with it.
10  A.   Yeah, and some of the Salt River Project dams
11    were built post-Roosevelt Dam, too.
12  Q.   Tell me -- you talk about at least a goodly
13    portion of your report deals with time 1905 to 1940,
14    some period in there, right?
15  A.   Yeah, a large portion of it.
16  Q.   And to that extent, the Gila River at some
17    point in there was completely diverted, wasn't it?
18  A.   I don't know if it was completely or not.  I
19    don't have that information.  I just know that portions
20    of it were.  I don't know --
21  Q.   It was dry, wasn't it?
22  A.   I don't know.
23  Q.   Okay.  So let me put it this way:  The Gila
24    River as it impacts Segments 7 and 8, what you would
25    think of as the lower Gila from the confluence of the


www.coashandcoash.com                 Phoenix, AZ


Min-U-Script® Coash & Coash, Inc.
602-258-1440         www.coashandcoash.com


(53) Pages 1497 - 1500







In the Matter of the Navigability of the Gila River 
03-007-NAV


Transcript of Proceedings, Vol. VI
August 18, 2014


GILA RIVER      VOL. VI      08/18/2014 Page 1501


 1    Salt down, was completely diverted?
 2  A.   I just answered your question.
 3  Q.   Is that still an I don't know?
 4  A.   I don't know the extent to which it was
 5    diverted, as I just said.  I know that there were major
 6    diversions, but the extent to which it was diverted I
 7    don't know.
 8  Q.   Was it so diverted that it was no longer a
 9    perennial river?
10  A.   I don't know.
11  Q.   If one assumes that it was diverted in that
12    fashion, would one expect newspapers to extoll the
13    great value of the Gila River for transportation?
14  A.   Well, there's a flip side to that.  One would
15    also expect to find navigation interests who complained
16    about the complete diversion of the Gila River and how
17    that interfered with their business, and there are no
18    newspaper articles that discuss that either.
19  Q.   Well my point is, if it's been diverted,
20    doesn't your rationale of extolling for navigation
21    purposes dry up, so to speak?
22  A.   Well, some of these also go back well into
23    the 1800s, the boosterism reports, quote/unquote.  And
24    even prior to many of the major diversions on the river
25    or the completion of Roosevelt Dam, there is still no
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 1    discussion in the newspapers, even in the 1800s, about
 2    how the Gila River was useful for transportation.
 3    There were such discussions about the Colorado River,
 4    by comparison.
 5  Q.   I just sat here and listened to Joy talk
 6    about a number of boating trips down the Colorado
 7    River, and I thought every one of those came out of a
 8    newspaper report.  Am I wrong?
 9  A.   Are you talking about the Gila River?
10  Q.   Yes.
11  A.   You said Colorado.
12  Q.   Oh, I'm sorry, I meant the Gila.
13  A.   Yes, I believe all those did come out of
14    newspaper articles.  But they weren't saying,
15    concomitantly, that this demonstrates the Gila River is
16    useful for commercial navigation.  In fact, they were
17    published just for the opposite reason; because they
18    were commenting on the novelty of those trips, rather
19    than the regularity of commercial transport.
20  Q.   How do you know that?
21  A.   Because there were no similar newspaper
22    articles at the same time discussing commercial
23    transport on the river.
24  Q.   That's all an assumption on your part, isn't
25    it?
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 1  A.   Well, having gone through literally hundreds
 2    and hundreds of newspaper articles, I think I would
 3    have expected to have found at least one discussing
 4    commercial navigability on the river.
 5  Q.   You didn't find one, did you?
 6  A.   No, I didn't.
 7  Q.   It can only be an assumption on your part
 8    then, can't it?
 9  A.   That's an assumption that I think is fair to
10    make, based on --
11  Q.   You think it's warranted, don't you?
12  A.   I do.
13  Q.   But it is only an assumption, correct?
14  A.   Based on a very large amount of evidence.
15  Q.   It is an assumption, right?
16  A.   Based on a very large amount of evidence.
17  Q.   I can't remember, and I know I just asked
18    you.  Did you read Oklahoma versus the State of Texas
19    or Oklahoma versus U.S., depending on --
20  A.   You did ask me, and I said I had not read it.
21  Q.   And you never read Holt State Bank either,
22    did you?
23  A.   No.
24  Q.   Okay.  Well, I think it will be quicker if I
25    read it to you.  This is from Oklahoma versus the
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 1    United States or Texas, depending on how you like the
 2    citation, 258 U.S. 574, 42 Supreme Court 406, Page 6
 3    from the -- 406.  It's Page 6 out of Lexus in that
 4    decision.  And it states:  A legal inference --
 5        MR. MCGINNIS: Mr. Chairman, just for
 6    purposes of the record, can you give us the U.S. cite
 7    that you're reading from?
 8        MR. HELM: Sure.
 9        MR. MCGINNIS: Should be pin cited
10    there.
11        MR. HELM: It's 258 U.S. 574.  We're
12    at right above where it has Footnote 5 in it.  It's
13    Paragraph, I believe, 4.  585 being the page.
14        MR. MCGINNIS: Thank you.
15        BY MR. HELM: 
16  Q.   A legal inference of navigability is said to
17    arise from the action of the surveying officers who,
18    when surveying the lands in that region, ran a meander
19    line along the northerly bank and did not extend the
20    township and section lines across the river.  But this
21    has little -- I emphasize little -- significance.  The
22    same thing was done on the Platte and other large
23    western streams known to be unnavigable.  Besides,
24    those officers were not clothed with the power to
25    settle questions of navigability.
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 1        You didn't know that, did you?
 2  A.   I haven't read that opinion.
 3  Q.   Let me read to you Holt State Bank, another
 4    United States Supreme Court case.
 5        270 U.S. 49, looks to be Page 55:  But, as
 6    pointed out in Shively v. Bowlby, at Pages 49, 57, 58
 7    (14 S. Ct. 548), the United States early adopted and
 8    constantly has adhered to the policy of regarding lands
 9    under navigable waters in acquired territory, while
10    under its sole dominion, as held for the ultimate
11    benefit of future states, and so has refrained from
12    making any disposal thereof, save in exceptional
13    instances when impelled to particular disposals by some
14    international duty or public exigency.  It follows from
15    this that disposals by the United States during the
16    territorial period are not lightly to be inferred, and
17    should not be regarded as intended unless the intention
18    was definitely declared or otherwise made very plain.
19        Didn't know that either, did you?
20  A.   I haven't -- as I said, I didn't read the
21    case.
22  Q.   So those concepts did not play a part in your
23    determination; is that fair?
24  A.   No, the surveyors did offer their opinions
25    about what the river was like when they did their
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 1    surveys, and they had been directed to meander
 2    navigable rivers.
 3  Q.   We're going to be here for 16 years if you
 4    don't answer my question.
 5  A.   Mr. Helm, let me finish, please.
 6  Q.   You answer my questions.  If Mr. McGinnis
 7    wants to fluff it up later on, he can fluff it up.
 8    You're not answering my question.
 9  A.   I would like to finish my answer before you
10    interrupt me.
11        MR. MCGINNIS: Mr. Chairman?
12        CHAIRMAN NOBLE: Mr. Helm, just a
13    moment.
14        MR. MCGINNIS: Well, just for purposes
15    of preserving the record, I'm kind of enjoying the
16    discourse between the two of them.  I just wish they'd
17    each talk one at a time and so we can have a record of
18    it.  I'm not objecting to what his question is.  We
19    just need to be able to have a record of it.
20        CHAIRMAN NOBLE: Thank you.
21        THE WITNESS: Would you like me to
22    finish my answer?
23        BY MR. HELM: 
24  Q.   No.
25  A.   Okay.
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 1  Q.   Your report is not written with the
 2    principles from the two cases I just read to you
 3    considered; is that fair?
 4  A.   No, it's not fair.  As I have explained
 5    repeatedly, both in Joy's testimony, as well as in my
 6    direct testimony, as well as to you, my report was
 7    written to provide the largest array of historical
 8    descriptions of the Gila River as possible, in order to
 9    paint a broad understanding of what the river was like
10    at certain points in time.
11        That included the surveyors who were
12    specifically charged with the responsibility of
13    meandering navigable bodies of water.
14  Q.   Is it a simple way of saying, yes, Mr. Helm,
15    you're right; I did not consider the principles set out
16    in Holt State Bank or the principles set out in
17    Oklahoma versus Texas when I wrote my report?
18  A.   Yes, Mr. Helm, that's correct.
19  Q.   Thank you.
20        Now, let me just ask you, with respect to the
21    surveyors, are you suggesting that the Commission
22    should draw inferences from what the surveyors said or
23    didn't say in terms of navigability?
24  A.   I can give you a yes-or-no answer, or if you
25    would like me to explain --
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 1  Q.   I love yes-and-no answers.  We go like the
 2    dickens when I get those.
 3  A.   Yes, they should consider inferences from
 4    what the surveyors reported about the river.
 5  Q.   Off and on in your report you mention
 6    obstructions in the river?
 7  A.   Yes.
 8  Q.   What research did you specifically do
 9    regarding obstructions in the Gila River?  And maybe we
10    better start right now and make sure you understand.  I
11    just want to talk about it from the Salt to the
12    confluence of the Colorado.
13  A.   I just reported on the obstructions the
14    historical parties reported about in any particular
15    document that I found and included in my report.
16  Q.   For example, I think Joy talked to you about
17    a rock?
18  A.   Yeah, I think that was cited in one of the
19    other examples.  It was not a rock, but the bedrock
20    coming up close to the surface in Gila Bend.
21  Q.   You didn't make any attempt to verify
22    whether, in fact, that was a true story or not?
23  A.   No, I didn't.
24  Q.   You're just finding them and laying them down
25    on a piece of paper and saying there it is; I pass no
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 1    judgment on whether it's true or false?
 2  A.   Correct.
 3  Q.   Page 9, you indicate that the U.S. patents
 4    that border on the Gila were examined, and this was
 5    critical because if federal officials had considered
 6    the river to be navigable, they would not have deeded
 7    out the land underlying the bed of the river.
 8        Do you recall that?
 9  A.   Yes, and I think one of the cases you just
10    read to me said exactly that.
11  Q.   All right.  Well, I want to know what your
12    basis is for this claim?
13  A.   The basis of my claim is, it was an educated
14    guess as to why they did not do that, particularly
15    because for when states -- where states, say, would
16    gain title to the navigable bodies of water, I was
17    assuming that the United States, as your case pointed
18    out, withheld those river beds for future states.
19  Q.   What's your primary source for that
20    statement?
21  A.   It was an educated guess.  I don't have a
22    primary source.  And as it turns out, I think it was a
23    correct educated guess, based on the court case you
24    read to me.  I'll be sure to include it in subsequent
25    reports.
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 1  Q.   Are you going to include the statement from
 2    Holt State Bank, too?
 3  A.   I don't remember which one it was.  It was
 4    the one that said that the U.S. Government held in
 5    trust the lands for future states.
 6  Q.   Holt State Bank says they don't give it away
 7    by inference, doesn't it?
 8  A.   I don't remember.  I'm not going to debate
 9    the legal terminology in it.
10  Q.   Well, it says, United States during the
11    territorial period are not lightly to be inferred, and
12    should not be regarded as intended unless the intention
13    was definitely declared or otherwise made very plain.
14        Of all of the deeds that you looked on, is
15    there any one of them that you recall where the United
16    States made their intention very plain by saying we're
17    giving you the land under the Gila River?
18  A.   They all did.  They all said in the deed what
19    they were conveying to the patentee, and the legal
20    description contained the bed of the river as existed
21    historically according to the historical maps.
22  Q.   What you're saying is, there was a legal
23    description there?
24  A.   Yes.
25  Q.   And that legal description encompassed the
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 1    Gila River?
 2  A.   Correct.
 3  Q.   And it's your understanding that when a legal
 4    description encompasses the Gila River in a description
 5    from the United States, that means you get the river
 6    bottom, too?
 7  A.   It means you get whatever is described in the
 8    deed.
 9  Q.   What would you say if I told you not true as
10    to the United States on a navigable river?
11  A.   I would say I don't know.
12  Q.   Okay.  And if my not true is true, would you
13    have a problem with that conclusion?
14  A.   No, because the United States did it and did
15    not withhold the bed of the river in literally hundreds
16    of places along the river.  So even if they might have
17    made that mistake in one or two or a handful of deeds,
18    I would assume that they would not have made it in over
19    a hundred such patents along the river.
20  Q.   If I was a land guy for the United States in
21    those years and I knew that it didn't matter whether I
22    said the river's included or not, because the law said
23    if you deed a legal description out that encompasses
24    navigable river, we're not going to hold that deed as
25    conveying the navigable river within the mean high
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 1    water marks of the river, right?
 2  A.   I don't know what Land Office guys did in
 3    those days or what they assumed, so I can't answer your
 4    question.
 5  Q.   But hypothetically, if they knew that, then
 6    they wouldn't necessarily have to keep -- make a
 7    distinction when the river was included and when it
 8    wasn't included, would they?
 9  A.   Again, there were probably hundreds of such
10    individuals who were making these decisions, and not
11    only the Land Office guys, but also the surveyors and,
12    also, the applicants for the homestead parcels.  And
13    cumulatively, even if there were to be such error or
14    few of those errors, I would expect not to have found
15    them uniformly granting out all of the river's bed
16    where the patents lay.
17  Q.   On Page 10 of your report, you comment that
18    many of the homesteaders indicated or commented on the
19    Gila River as part of their application process?
20  A.   Where are you on Page 10?
21  Q.   Right at the top, "Because many homestead
22    patent applicants..."
23  A.   Oh, yes, I see that.
24  Q.   You don't identify those primary sources at
25    that point, do they, do you?
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 1  A.   No, I discuss them in the chapter.  I point
 2    out at the beginning of this introduction that it's not
 3    intended to provide the details.  It's just a summary.
 4  Q.   So when we get back into your report, we're
 5    going to find every one of these, right?
 6  A.   You will find every one that overlay the Gila
 7    River on one of those historic maps, yes.
 8  Q.   Oh, so --
 9  A.   Oh, you mean in the sample areas that I
10    identified.
11  Q.   We're not going to see the actual commentary.
12    We're just going to see an identification to the
13    commentary and on that map, because you made a little
14    box of the area you looked at, but you didn't include
15    the document with the commentary, right?
16  A.   You mean did I reproduce the patent
17    application file?  No, I didn't.
18  Q.   Whatever portion of it that had the
19    commentary that you're referring to.
20  A.   Oh, I quoted it, by all means, or paraphrased
21    it within the areas that were colored in yellow.  But
22    as I explained in my direct testimony, I also examined
23    all of the other patents in the areas that were not in
24    the sample areas, and none of them contradicted any
25    information that were in my sample areas.
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 1        So I either discuss -- I discussed every
 2    single patent and patent file in the yellow example
 3    areas in my report, and those are contained in the
 4    later parts of my report.
 5  Q.   And we've got the patent application for each
 6    one of those is filed somewhere?
 7  A.   I have the copies of them, yes.
 8  Q.   Okay.  We don't have them, right?
 9  A.   They are cited in footnotes.  I can provide
10    them.
11  Q.   Okay.  So if the Commission wants to see what
12    they said, they either got to go get it themselves or
13    they've got to call you up on the phone, and say would
14    you please send them?
15  A.   I'd be happy to provide the copies of them,
16    if the Commission would like them.
17        MR. HELM: Would you guys like to see
18    what these guys really said?
19        COMMISSIONER ALLEN: If we do, we'll
20    ask.
21        MR. HELM: Okay.
22        BY MR. HELM: 
23  Q.   Did you treat the determinations of the
24    surveyors in terms of navigability as a binding
25    determination when you rendered your opinion?
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 1  A.   You mean legally binding?
 2  Q.   Binding on you to make a determine -- that
 3    you say they say it's nonnavigable.  All right, they
 4    were the guy on the ground at the time looking at it;
 5    it's not navigable.
 6  A.   It's like all the other evidence in my
 7    report.  It's one more piece of evidence as to what a
 8    historical party thought the Gila River was like when
 9    they encountered it at that particular point in time.
10    And then these particular historical parties had very
11    specific instructions that they were supposed to make a
12    judgment as to whether the river was navigable or not.
13  Q.   And for the most part, at best, that's
14    looking at a location on the river for one day out of
15    whatever time they were running a line going north or
16    south or east or west?
17  A.   Well, typically, not just one line.  They
18    typically encountered the Gila, and as you'll see in
19    the report, as you've seen in the report and also in my
20    slides, they encountered the Gila in multiple locations
21    where the Gila ran through a township.
22        So it's not just one day and one locale.
23    It's where the Gila crossed through many section lines.
24    And several of those surveyors also not only surveyed
25    just one township, surveyed multiple ones through which
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 1    the Gila River flowed.  So there you get multiple
 2    instances that go beyond just one township where they
 3    recorded what their views were about the river.
 4  Q.   Did you make any effort to take their notes
 5    and compile a report that would show us on how many
 6    given days out of the time frame that they were in
 7    Township X, where the Gila ran through it, they
 8    actually were at the Gila River where they could see
 9    it?
10  A.   I didn't make an effort to do that, but you
11    can do that from the field notes, which I'll be happy
12    to provide to you and the Commission, because as they
13    begin their survey going across a section line, it
14    writes down the date that they are going on that survey
15    line, It records what direction they were going, and
16    then when they encounter the Gila on another section
17    line, again, it records the date that they crossed it
18    and what direction they were going.
19        So I guess to answer your question directly,
20    I did not make a table to that effect, but one can see
21    that information from the field notes, if you want it.
22  Q.   Did you examine it to determine that
23    information from the field notes?
24  A.   Yes, I did.
25  Q.   Where will I find that information in your
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 1    report?
 2  A.   I describe that all in Chapter 1, where I
 3    describe all of the plats, together with the field
 4    notes, and I describe when the surveyors went along
 5    those section lines and what the dates were and when
 6    the plats were approved and so on.
 7  Q.   Help me out.  Show me where you set out that
 8    Surveyor X was on the Gila River at some point for two
 9    days or one day or two hours?
10  A.   To help you out, I would just simply refer
11    you to Pages 35 to roughly 60, and those contain the
12    dates where the surveys were done of those particular
13    townships and the discussion about what the Gila
14    River -- for example, if you look at Page 22 -- no,
15    that's the instructions.  Let me get a good one here.
16        All right, look at Page 38.  Under Item 5,
17    1907 Interior Resurvey of Township 1 North, Range 2
18    West (Field Notes).  Between May 29 and June 16, 1907,
19    John F. Hesse resurveyed Township 1 North, Range 2
20    West, meaning he ran all the section lines within that
21    township between May 29 and June 16.  And if you want
22    the exact date for a particular section line, you need
23    to look at the field notes, which I have the copies
24    for.
25  Q.   So we have the Gila run down through this one
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 1    corner, right --
 2  A.   Correct.
 3  Q.   -- this corner?
 4  A.   Yes.
 5  Q.   So if you're just using a rough rule of
 6    thumb, what did he see that thing; 10, 15 percent of
 7    the time he was out there?
 8  A.   It identifies, if you look at the field
 9    notes.  I don't have those in front of me.  I have
10    them, if you would like to look at them.  Or, actually,
11    I should say I can get them.  They --
12  Q.   The point is, all the time he spent up in the
13    other corner, he didn't see the Gila, did he?
14  A.   No, when he -- obviously not.  When he was
15    running the other section lines, he was not crossing
16    the Gila.
17  Q.   So he was there for 17 or 18 days?
18  A.   Roughly.
19  Q.   What do you figure he's -- just your best
20    guesstimate, how many days did he see the Gila when he
21    was running these lines?
22  A.   I can't answer that without looking at the
23    field notes.  I'm sure you could.  If you would like me
24    to give you a copy of the field notes for this
25    township, you could go right ahead and do that.
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 1  Q.   Are you advocating that the surveyor notes or
 2    the surveyors' opinions, or what have you, should be
 3    given any more weight by the Commission in making their
 4    determination of navigability as any other fact?
 5  A.   Yes, I am, because the surveyors were
 6    specifically instructed to meander navigable bodies of
 7    water.  In other words, that was a particular
 8    characteristic that was deemed to be of importance to
 9    the U.S. Government.
10        So I think that those surveyors' notes and
11    plats should be given major consideration in the
12    Commission's understanding of what the river was like
13    at the time those surveys were done.
14  Q.   You want the Commission to give them greater
15    weight than the reports of people paddling down the
16    river?
17  A.   I don't want the Commission to give anything
18    greater weight than the Commission wants to give it.
19    I'm simply saying that because they were specifically
20    instructed to look for navigability, it seems to me
21    that those records are particularly important to
22    understand the Gila River's characteristics.
23  Q.   Do any of the surveyor notes that you
24    reviewed for this process state specifically in writing
25    which set of instructions they were following?
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 1  A.   I don't remember.  I believe at least one of
 2    them says that they were following the 1864
 3    instructions; but without going back to the notes, I
 4    can't answer your question.
 5  Q.   Okay.  Would you provide that information to
 6    us?
 7  A.   You're talking about many weeks' worth of
 8    rereading field notes here.  I'll be happy to give you
 9    the notes, and you could do that.
10  Q.   Okay.  But my -- all right, let's try it from
11    a different approach.
12        You are not aware and cannot specifically
13    identify any field notes written by any surveyor,
14    whether in your report named specifically or not named
15    specifically, that sets out in writing what set of
16    instructions they were following?
17  A.   I also have all of the contracts that the
18    U.S. General Land Office -- I'm answering your
19    question, Mr. Helm.
20        I have all of the contracts that the U.S.
21    General Land Office issued to the surveyors.  The
22    surveyors were not federal employees.  They were
23    subcontractors.  I have all of their contracts that
24    spell out how they are supposed to follow the manuals.
25        Now, some of them may have mentioned the
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 1    particular manual that they were to use.  I don't
 2    recall.  But like the field notes, I do have the
 3    contracts, and I've read them, and I'll be glad to give
 4    you the contracts themselves, if you would like, and
 5    you can search out that information to disprove me, if
 6    you would like to.
 7  Q.   You're a generous man.
 8        But I was asking you about anything in
 9    writing by a surveyor; not the United States
10    government, by the surveyor.  Now, let's try it again
11    and you answer my question.
12        None of the surveyors that you have
13    referenced anywhere in your report are you aware of any
14    writing where they wrote in their hand I am following
15    this set of instructions, the 1864 set, for example?
16  A.   I don't recall that information without going
17    back through the field notes.
18  Q.   As you sit here today, you can't tell us?
19  A.   That's correct.
20  Q.   So as you sit here today, all of your
21    statements about so-and-so surveyor following these
22    instructions are your assumptions, aren't they?
23  A.   I think it's a reasonable inference, because
24    they did have to swear under penalty of perjury, on the
25    field notes themselves, that they had followed the


www.coashandcoash.com                 Phoenix, AZ


GILA RIVER      VOL. VI      08/18/2014 Page 1522


 1    specific instructions that they were directed.
 2  Q.   Is it your assumption?
 3  A.   Yes, it's my assumption.
 4  Q.   Thank you.
 5  A.   Although, I think the preponderance of the
 6    evidence supports that assumption.
 7  Q.   I wouldn't expect you to answer any other
 8    way.
 9        You talked to Joy about well-defined natural
10    arteries of internal communication, right?
11  A.   Correct.
12  Q.   Tell me what you understand that terminology
13    to mean.
14  A.   I have looked for a definition of that
15    terminology in General Land Office materials and in
16    other sources, and I have never found one.  So I don't
17    know exactly.  I assume it means that people were
18    roughly following the watercourse in some way or other,
19    but not on the river, because it was used in
20    conjunction with the river being nonnavigable.
21  Q.   So what you're saying is, it refers to
22    something other than travel on the river?
23  A.   That would be my assumption, because that
24    phrase is used in conjunction with the phrase of the
25    river being nonnavigable.  So I would assume they're
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 1    talking about people moving along the valley near the
 2    river.
 3  Q.   How did one communicate over such an artery?
 4  A.   I don't understand your question.
 5  Q.   Internal communication, natural artery of
 6    internal communication.
 7  A.   I already explained I don't know what that
 8    phrase means.  There is no definition that I have
 9    located for precisely what it means.
10  Q.   What if it means that I can get in my rowboat
11    and go 10 miles downstream and talk to my neighbor?
12  A.   It's used specifically in relation to the
13    river being nonnavigable, so it wouldn't mean that.  It
14    would mean some other means of going along the river.
15  Q.   And you found a number of places that had
16    that form of meandering in Arizona, right?
17  A.   I think there were three of them.  Are you
18    talking about just in relation to the Gila?
19  Q.   Yeah.
20  A.   I believe there were three, two or three of
21    them on the Gila.
22  Q.   At any rate, that's a yes, you found areas of
23    the Gila that had meandering that met that --
24  A.   Had the one-bank meandering, yes.
25  Q.   Was that one-bank 1864 requirement a change
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 1    in the then-existing instructions from the previous
 2    set?
 3  A.   I discuss all the manuals and how those
 4    changes are made in the beginning of my report.  I
 5    don't remember the details about them.  I think the
 6    one-bank meander requirement, if I remember
 7    correctly, was removed and replaced in later manuals;
 8    but without going back through my whole report, I
 9    couldn't answer.  But the details of it are all in my
10    report.
11  Q.   So you wouldn't argue with me if I told you
12    that that was a new requirement in 1864, would you?
13  A.   No.  That part I do remember.  It was a new
14    requirement in 1864.
15  Q.   Do you recall when they did away with it?
16  A.   No, I don't.
17  Q.   Prior to that requirement, how did they treat
18    internal avenues of communication?
19  A.   There was no similar language in the earlier
20    volumes.
21  Q.   In the situation under the 1890 instructions,
22    where you have a choice of I can double-meander it if
23    it's three chains wide or wider or --
24  A.   And nonnavigable.
25  Q.   Yeah, or I can double-line it because it's a
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 1    navigable river?
 2  A.   Correct.
 3  Q.   How do you determine which message the
 4    surveyor is sending?
 5  A.   It's a reasonable conclusion, when you
 6    look at the field notes, to determine whether the
 7    surveyor who encountered the river measured across it
 8    and found that the river was more than three chains
 9    wide.
10        And that, in conjunction with all the other
11    surveys that were done along the river, would help
12    establish whether it was a both banks were meandered
13    for the three chain wide requirement or whether both
14    banks were meandered due to navigability.
15  Q.   Well, three chains is roughly, what,
16    180-something, 192 feet?
17  A.   190-something, yes, feet.
18  Q.   Width of the river --
19  A.   Correct.
20  Q.   -- right?
21        Lots of points in the Gila that are wider
22    than that?
23  A.   I guess so.
24  Q.   If he doesn't say in his field notes that I
25    am meandering this section of the river because it's
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 1    more than three chains wide, is it your -- your
 2    assumption is he did it because it was wider than three
 3    chains?
 4  A.   Yes.  And, also, you need to understand that
 5    there were very few parts of the Gila River, at least
 6    the part where I'm dealing with, below the Salt River,
 7    that were actually meandered under the provisions of
 8    that later manual.  Most of them were meandered, the
 9    one-bank meanders that existed or no meanders, most
10    of the townships through which the Gila River flowed
11    were surveyed well before that much later manual came
12    out.
13  Q.   But you are assuming -- well, let me back up.
14        Did any of the notes that you looked at for
15    those meanders indicate specifically what the guy was
16    doing it for, what the surveyor was doing it for?
17  A.   Whether it was navigable or not?
18  Q.   Right.
19  A.   No, they didn't.
20  Q.   So we don't know what the surveyor was doing
21    it for, but you're going to assume that it was because
22    it was more than three chains wide and not that it was
23    navigable?
24  A.   I'm saying that it met the requirement of the
25    manual under which it was surveyed; that it was over
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 1    three chains wide.  And when considered in light of all
 2    the other surrounding survey information which pointed
 3    out that the Gila was not navigable, in no surveyors'
 4    opinions, it would be consistent with the later survey
 5    to reach the conclusion that those meanders were done
 6    for nonnavigability purposes.
 7        But to answer your question directly, he does
 8    not spell out precisely whether it was due to
 9    nonnavigability or over three chains or whether it was
10    due to navigability.
11  Q.   Do you agree that a river can be more than
12    three chains wide --
13  A.   Of course.
14  Q.   -- and be navigable?
15  A.   Sure.
16  Q.   On Page 26 of your report, you quote the 1902
17    Manual to start with?
18  A.   Yes.
19  Q.   And then you proceed to give us your
20    interpretation of what the manual means, correct?
21  A.   Yes.
22  Q.   What evidence do you -- what primary evidence
23    do you rely on for your interpretation of what the
24    manual means?
25  A.   The direct quotation from the manual.
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 1  Q.   Just the quotation in the manual that you set
 2    out above?
 3  A.   I think that's a pretty good means of
 4    interpreting it, is to use the actual document.
 5  Q.   You state that you claim that the statement
 6    means that the meandered bodies of water were owned by
 7    the state.  Do you see that?
 8  A.   Yes.
 9  Q.   Can you show me in that quotation you've got
10    there where it says that?
11  A.   That's my interpretation, which, as you
12    pointed out in your Supreme Court decision that I
13    haven't read, turns out to be correct.
14  Q.   It's not in the quotation, is it?
15  A.   No, it's not in the quotation.
16  Q.   And you didn't know about that Supreme Court
17    decision, did you?
18  A.   No, but I thought it was a reasonable
19    assumption, which --
20  Q.   So this is another one of Dr. Littlefield's
21    assumptions?
22  A.   Which turns out to be correct.
23        CHAIRMAN NOBLE: Mr. Helm, would this be
24    an appropriate place to pause for the evening?
25        MR. HELM: Sure, whenever you would
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 1    like.
 2        CHAIRMAN NOBLE: Thank you.
 3        (The proceedings recessed at 4:09 p.m.)
 4    
 5    
 6    
 7    
 8    
 9    
10    
11    
12    
13    
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 1  STATE OF ARIZONA   )
                       )  ss.
 2  COUNTY OF MARICOPA )
   
 3 
   
 4            I, JODY L. LENSCHOW, RMR, CRR, Certified
   
 5  Reporter No. 50192 for the State of Arizona, do hereby
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   1             BE IT REMEMBERED that the above-entitled and
  


 2   numbered matter came on regularly to be heard before
  


 3   the Arizona Navigable Stream Adjudication Commission,
  


 4   State Senate Building, Hearing Room 1, 1700 West
  


 5   Washington Street, Phoenix, Arizona, commencing at
  


 6   9:06 a.m. on the 18th day of August, 2014.
  


 7
   BEFORE:   WADE NOBLE, Chairman


 8             JIM HENNESS, Vice Chairman
             JIM HORTON, Commissioner


 9             BILL ALLEN, Commissioner
  


10
   Commission Staff:


11
        George Mehnert, Director,


12        Legal Assistant, Research Analyst
  


13
   APPEARANCES:


14
   For the Commission:


15
        SQUIRE PATTON BOGGS (US) LLP


16        By Fred E. Breedlove, III, Esq.
        1 East Washington Street, Suite 2700


17        Phoenix, Arizona 85004
        (602) 528-4000


18        fred.breedlove@squirepb.com
  


19
  


20   For the Salt River Project Agricultural Improvement and
   Power District and Salt River Valley Water Users'


21   Association:
  


22        SALMON LEWIS & WELDON, PLC
        By Mark A. McGinnis, Esq.


23        By Mr. R. Jeffrey Heilman
        2850 East Camelback Road, Suite 200


24        Phoenix, Arizona 85016
        (602) 801-9066


25        mam@slwplc.com
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        THE SPARKS LAW FIRM, PC


 4        By Joe P. Sparks, Esq.
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 6        JoeSparks@sparkslawaz.com
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 8   For Freeport Minerals Corporation:
  


 9        FENNEMORE CRAIG, PC
        By Sean T. Hood, Esq.


10        2394 East Camelback Road, Suite 600
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11        (602) 916-5475
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   For Gila River Indian Community:


14
        By Thomas L. Murphy, Esq.


15        Assistant General Counsel
        525 W. Gu u Ki


16        Post Office Box 97
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        thomas.murphy@gric.nsn.us
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   For Arizona State Land Department:
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        ARIZONA ATTORNEY GENERAL'S OFFICE


21        By Paul A. Katz, Esq.
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22        By Edwin W. Slade, III
        1275 West Washington


23        Phoenix, Arizona  85007
        (602) 542-7785


24        paul.katz@azag.gov
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   For Maricopa County:
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        HELM LIVESAY & WORTHINGTON, LTD


 4        By John Helm, Esq.
        By Jeffrey L. Hrycko, Esq.
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 1                  CHAIRMAN NOBLE:  Good morning.  We call
  


 2   to order the Gila River hearing of the Navigable Stream
  


 3   Adjudication Commission of the State of Arizona.  We
  


 4   welcome you.
  


 5                  First will be our roll call.  George.
  


 6                  MR. MEHNERT:  Mr. Horton?
  


 7                  COMMISSIONER HORTON:  Here.
  


 8                  MR. MEHNERT:  Mr. Henness?
  


 9                  VICE CHAIRMAN HENNESS:  Present.
  


10                  MR. MEHNERT:  Mr. Allen?
  


11                  COMMISSIONER ALLEN:  Here.
  


12                  MR. MEHNERT:  Chairman Noble?
  


13                  CHAIRMAN NOBLE:  Here.
  


14                  MR. MEHNERT:  We have four members here.
  


15   That's all we have.  That's a quorum.
  


16                  CHAIRMAN NOBLE:  Okay.  The next item on
  


17   the agenda is the approval of the minutes for the
  


18   June 16th, 2014 meeting and hearing.
  


19                  Are there any questions, concerns or
  


20   changes to the minutes?
  


21                  VICE CHAIRMAN HENNESS:  Commissioner, I
  


22   move that they be accepted as presented.
  


23                  CHAIRMAN NOBLE:  Motion made by
  


24   Commissioner Henness they be accepted and approved.
  


25                  COMMISSIONER HORTON:  I second.
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 1                  CHAIRMAN NOBLE:  And seconded by
  


 2   Commissioner Horton.
  


 3                  Any further discussion?
  


 4                  (No response.)
  


 5                  CHAIRMAN NOBLE:  All in favor say aye.
  


 6                  COMMISSIONER ALLEN:  Aye.
  


 7                  COMMISSIONER HORTON:  Aye.
  


 8                  VICE CHAIRMAN HENNESS:  Aye.
  


 9                  CHAIRMAN NOBLE:  Any opposed?
  


10                  (No response.)
  


11                  CHAIRMAN:  The minutes are approved.
  


12                  CHAIRMAN NOBLE:  Item No. 4 is a
  


13   scheduling conference regarding the upper Salt River
  


14   and lower Salt River hearings that may need to be
  


15   continued to 2015 following five days of hearing
  


16   scheduled from December 15th, 2014 to December 19,
  


17   2014.
  


18                  We will delay that agenda item until
  


19   after lunch today, when we will discuss and find a
  


20   potential hearing date in 2015 that is acceptable to
  


21   the commissioners and will not unduly burden the
  


22   parties.
  


23                  Okay, here we go, continuation of the
  


24   hearing regarding the Gila River.
  


25                  Mr. McGinnis, would you like to present
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 1   some evidence?
  


 2                  MR. MCGINNIS:  Yes, Mr. Chairman.
  


 3                  I believe we left off in June we were up
  


 4   to our part of the case, and our first witness is going
  


 5   to be Doug Littlefield.
  


 6                  CHAIRMAN NOBLE:  Thank you.
  


 7                  MR. MCGINNIS:  Shall I proceed?
  


 8                  CHAIRMAN NOBLE:  You may proceed.
  


 9
  


10               DOUGLAS R. LITTLEFIELD, Ph.D.,
  


11   called as a witness on behalf of the Salt River Project
  


12   Agricultural Improvement and Power District and Salt
  


13   River Valley Water Users' Association, was examined and
  


14   testified as follows:
  


15
  


16                     DIRECT EXAMINATION
  


17   BY MR. MCGINNIS:
  


18       Q.    Good morning, Dr. Littlefield.
  


19       A.    Good morning.
  


20       Q.    You've testified before this Commission
  


21   before, right?
  


22       A.    Quite a few times.
  


23       Q.    Which watercourses have you testified on
  


24   previously?
  


25       A.    I've testified on the upper and lower Salt,
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 1   both the separate segments, as well as the Verde, as
  


 2   well as the Gila River, and I believe most of them I've
  


 3   testified on twice prior to this session.
  


 4       Q.    So is it your understanding you've testified
  


 5   at least twice previously on the Gila?
  


 6       A.    Yes.
  


 7       Q.    Who is your current employer?
  


 8       A.    I'm self-employed, Littlefield Historical
  


 9   Research.
  


10       Q.    Where is that located?
  


11       A.    Oakland, California.
  


12       Q.    Have you testified, also, on navigability in
  


13   other states?
  


14       A.    Yes, I have.
  


15       Q.    And you're going to talk about that some
  


16   during your presentation?
  


17       A.    I could do that now or later, whatever you
  


18   prefer.
  


19       Q.    Okay.  Tell me what other states you've
  


20   testified in on navigability issues.
  


21       A.    One of the states I can't identify because
  


22   the proceedings are still confidential, but in that
  


23   particular state I have prepared an expert witness
  


24   report on four different streams, as to whether they
  


25   were navigable or not; and some of them were clearly
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 1   navigable and were meandered, and some of them clearly
  


 2   were not.
  


 3             The one I can tell you about is, I did a
  


 4   navigability study of the Kern River in California at
  


 5   California's time of statehood, which is 1850, and I
  


 6   testified in a court proceeding in that for 11 days.
  


 7       Q.    And have you prepared prior reports on the
  


 8   navigability of the Gila River?
  


 9       A.    Yes, I have.  I prepared a prior report in --
  


10   let me find it here.
  


11       Q.    Was one of them in 1998?
  


12       A.    Yes, 1998, and then also in 2005.
  


13       Q.    Have you prepared a revised report, updated
  


14   report, dated November 12th, 2013?
  


15       A.    Yes, I did.
  


16       Q.    And is that entitled Assessment of the
  


17   Navigability of the Gila River Between the Mouth of the
  


18   Salt River and the Confluence with the Colorado River
  


19   Prior to and on the Date of Arizona's Statehood,
  


20   February 14th, 1912?
  


21       A.    Right, and there's -- part of the title is
  


22   Revised and Updated Report.
  


23       Q.    And is it your understanding that that
  


24   report's been marked as Exhibit X002?
  


25       A.    I'm not sure what the exhibit number is.
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 1       Q.    But it's your understanding it's been
  


 2   submitted to the Commission?
  


 3       A.    Yes.
  


 4       Q.    Based on the title of your report, is there a
  


 5   particular portion of the Gila River that you focused
  


 6   on?
  


 7       A.    For the revision you mean?
  


 8       Q.    Yes, on this 2013 report.
  


 9       A.    Yes.  Two main portions of the report were
  


10   revised, chiefly in regards to historical newspaper
  


11   research and, also, historical photographs.  And that's
  


12   primarily because since the time of the 2005 report,
  


13   there have been numerous sites available on the web
  


14   that make it much easier to research historical
  


15   newspaper stories, where one can insert a keyword and
  


16   the online services will display however many newspaper
  


17   articles show up with that particular keyword.
  


18             And you can literally get hundreds of
  


19   thousands, if not millions, of pages to search that
  


20   way, and then you can pull up the actual page of the
  


21   newspaper the way it appeared at the time, and if you
  


22   happen to find that that particular article is useful,
  


23   you can download it and use it in your historical work.
  


24       Q.    In your 1998 report and the testimony related
  


25   to that, also in your 2005 report and your testimony
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 1   related to that, and in your 2013 report and which
  


 2   you're going to talk about today, was that work focused
  


 3   primarily on the portion of the Gila River downstream
  


 4   from the Salt River confluence?
  


 5       A.    Not just primarily, but exclusively.
  


 6       Q.    And did you do any work on the portion of the
  


 7   Gila upstream from the Salt River confluence?
  


 8       A.    No.
  


 9       Q.    And your report that's marked Exhibit X002,
  


10   does that contain citations to the historical works and
  


11   other documents that you relied upon?
  


12       A.    Yes.  All of the documents that I relied upon
  


13   that are discussed in the report are footnoted, and I
  


14   have copies of the documents should they become -- if
  


15   people would like them.
  


16       Q.    Do you have a copy of your report with you?
  


17       A.    Yes, I do.
  


18       Q.    Turn to Page 172 of your report.  That says
  


19   Appendix-Littlefield Vita; do you see that?
  


20       A.    Yes, I see it.
  


21       Q.    Is that a current version of your curriculum
  


22   vitae or resumé?
  


23       A.    With the exception of the fact that under the
  


24   consulting and expert witness experience, I recently
  


25   testified in Montana v. Wyoming, a U.S. Supreme Court
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 1   original jurisdiction case, and that's not on the
  


 2   vitae.
  


 3       Q.    On Page 172 of your report that's your vitae,
  


 4   that has your educational background.  Can you tell us
  


 5   a little bit about what your education is?
  


 6       A.    Yes.  I have a Ph.D. in American history from
  


 7   the University of California at Los Angeles.  The
  


 8   emphasis of my Ph.D. was on the history of the American
  


 9   West, in particular rivers in the west and
  


10   environmental issues.
  


11             I have a Master's degree in American history
  


12   from the University of Maryland, and the focus of my
  


13   Master's thesis was on developing the Potomac River for
  


14   commercial transportation through what was called The
  


15   Potomac Company.
  


16             And then I have a Bachelor's degree from
  


17   Brown University.
  


18       Q.    And was your Ph.D. from UCLA awarded in 1987?
  


19       A.    That's correct.
  


20       Q.    You said your current employer is -- you're
  


21   self-employed with Littlefield Historical Research.
  


22   How long have you been self-employed with that company?
  


23       A.    Over 30 years.
  


24       Q.    Have you reviewed the historical documents
  


25   and other records that have been produced by the
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 1   parties in this case?
  


 2       A.    Most of them, yes.
  


 3       Q.    Have those historical records that were
  


 4   produced after you wrote your original report, this
  


 5   version of the original report in November 2013, have
  


 6   they changed your opinions in any way?
  


 7       A.    No.
  


 8       Q.    Did you prepare a PowerPoint presentation for
  


 9   purposes of your testimony today?
  


10       A.    I did.
  


11       Q.    Okay.  Is it your understanding that that
  


12   presentation has been produced to the Commission?
  


13       A.    Yes, it has.
  


14       Q.    And it's my understanding, just for the
  


15   record, that it's part of Exhibit X018.
  


16             And you have it up here on the screen; is
  


17   that correct?
  


18       A.    Yes.
  


19       Q.    And the first page here that you have, is
  


20   that just the cover page?
  


21       A.    Yes.
  


22             I just was going to add a few other things
  


23   while we're looking at the cover page, if you would
  


24   like me to.
  


25       Q.    Sure.
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 1       A.    I also wanted to point out that I've been
  


 2   doing historical consulting on rivers and navigability
  


 3   and, also, prior appropriation and riparian rights for
  


 4   many, many years.
  


 5             My clients have included the U.S. Department
  


 6   of Justice, the Bureau of Reclamation, different
  


 7   states' water agencies, irrigation districts, cities,
  


 8   law firms, water and landowners' organizations and
  


 9   others.
  


10             I have testified in both State and Federal
  


11   Court on these matters.  I've also testified in front
  


12   of state water agency proceedings.  I also testified in
  


13   front of a committee of the Arizona legislature on, I
  


14   believe it was, the Salt River back in the -- I can't
  


15   remember exactly when it was, but quite a while ago.
  


16             And I also want to point out that I'm not a
  


17   hydrologist, and I do not intend to provide any
  


18   hydrological testimony.  I'm also not an attorney, and
  


19   I won't be offering any legal opinions.
  


20             I am a trained professional historian, and as
  


21   such, I intend to offer an objective historical account
  


22   of what the Gila River was like before and at the time
  


23   of statehood in 1912.  And additional information about
  


24   my background can be found both in my vitae and, also,
  


25   on my website, which is listed on the screen up there.
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 1       Q.    Everybody has a website these days, right?
  


 2       A.    That's true.
  


 3       Q.    And the vitae you talked about is the one
  


 4   that was attached to your report that we just
  


 5   discussed?
  


 6       A.    Yes.  I did want to add one other thing.
  


 7   Just as a general statement, I think history needs to
  


 8   be viewed from the perspective of those individuals who
  


 9   were there at the time, not from our own retrospective
  


10   looking back.
  


11             When we view history from the perspective of
  


12   the people who lived it, we get a much more accurate
  


13   and objective rendering of what actually took place and
  


14   what people's opinions were at the time, and this is
  


15   particularly useful in understanding what the Gila
  


16   River was like before and at 1912.
  


17       Q.    Are we going to move on to the next slide?
  


18             This is Slide No. 2 in your PowerPoint
  


19   presentation.  The title of this is Previous Reports
  


20   and Need For Revision; is that correct?
  


21       A.    That's correct.
  


22       Q.    Can you walk us through what you have on this
  


23   slide?
  


24       A.    I also want to point out that my presentation
  


25   today is not going to cover everything in my report.
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 1   That would be redundant and unnecessary.
  


 2       Q.    I'm sure the Commission appreciates that.
  


 3       A.    As we discussed earlier, my original report
  


 4   on the navigability of the Gila River was prepared in
  


 5   1998, and it was revised and brought up to date in
  


 6   2005.
  


 7             The report upon which this presentation is
  


 8   based has been expanded, especially in relation to
  


 9   historical newspapers and historical photographs.  And
  


10   the updating was necessary to conform with the opinion
  


11   of the Arizona Court of Appeals' decision in State of
  


12   Arizona v. Arizona Navigable Stream Adjudication
  


13   Commission; that a fuller awareness is necessary about
  


14   how human activities and man-made structures on the
  


15   Gila River may have affected the stream's ordinary and
  


16   natural condition, particularly in the years before
  


17   statehood.
  


18       Q.    And I know you said you aren't a lawyer, but
  


19   is it your understanding that one of the things the
  


20   Court of Appeals said to do in the State versus ANSAC
  


21   case was to look at the stream in its ordinary and
  


22   natural condition?
  


23       A.    Correct.
  


24       Q.    And in your work subsequent to that decision
  


25   and your testimony today, is that based on the ordinary
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 1   and natural condition of the Gila River?
  


 2       A.    Yes, particularly as the historical parties
  


 3   viewed it and recorded what their opinions were about
  


 4   the river.
  


 5       Q.    Anything else you want to say about Slide 2?
  


 6       A.    No.  We can go on.
  


 7       Q.    Moving on to Slide 3, this is just a title
  


 8   slide for the background, correct?
  


 9       A.    Correct.
  


10       Q.    Slide 4 then?
  


11       A.    Slide 4 is basically a short summary of some
  


12   background in order to understand the Equal Footing
  


13   Doctrine and navigability.
  


14             The legal concept that states own the beds of
  


15   navigable waterways within their borders at the time of
  


16   statehood stems from English common law.  Over a long
  


17   period of time in England, the law had evolved to
  


18   establish that the King was the owner of beds of
  


19   navigable bodies of water.  Essentially, this was to
  


20   protect access to those waterways for his subjects.
  


21   This meant, for example, that private individuals could
  


22   not build a mill dam on a navigable waterway because
  


23   the dam might obstruct commerce, which would the
  


24   commerce would be beneficial not only to the King, but
  


25   also to his subjects.
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 1             And, therefore, when the American colonies
  


 2   became independent in 1776, they took over the rights
  


 3   and responsibilities of the King, including owning the
  


 4   beds of navigable waterways.
  


 5             When new states joined the union, they joined
  


 6   on an equal footing to the original 13 states and,
  


 7   therefore, new states owned the beds of waterways if
  


 8   those waterways were navigable at the time of their
  


 9   statehood.  For Arizona this means, as everyone knows,
  


10   February 14th, 1912.
  


11       Q.    So the legal concepts that you put on this
  


12   slide, did you look at those for purposes of
  


13   understanding what you needed to do as a historian?
  


14       A.    Correct.
  


15       Q.    And is that something historians commonly do,
  


16   is do legal -- excuse me, do historical research in
  


17   legal court cases?
  


18       A.    Quite often, yes.
  


19       Q.    And is that something you've done in other
  


20   cases you've been involved in?
  


21       A.    Many cases.
  


22       Q.    Anything else we need to talk about on
  


23   Slide 4?
  


24       A.    No.
  


25       Q.    Slide 5, headed Research Locations, does this
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 1   depict places where you looked for historical
  


 2   documents?
  


 3       A.    Yes, and I also wanted to point out some --
  


 4   an important consideration about the nature of
  


 5   historical research.
  


 6             Historical sources, most of which that I
  


 7   looked at, are primarily primary sources, and those are
  


 8   essentially documents, reports, letters or other
  


 9   materials created close in time and/or geography to a
  


10   particular event.  Primary sources tend to be more
  


11   accurate than secondary sources in describing an event
  


12   because of the proximity to the event itself.
  


13             Secondary sources are things such as books or
  


14   articles that are written from primary sources.  And
  


15   while secondary sources may be accurate, generally
  


16   speaking primary sources are more reliable.  That's why
  


17   professional historians utilize mostly primary sources
  


18   in their work.
  


19             And these -- to obtain the largest number of
  


20   historical documents illustrating the characteristics
  


21   of the Gila River in its natural state on or before
  


22   statehood, I used a wide variety of historical
  


23   archives, and these are listed here.  And I won't read
  


24   through the whole list, but as you can see, there are
  


25   quite a few different places that I get original
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 1   primary source research, looking at reports and letters
  


 2   and diaries and other documents that have descriptions
  


 3   of the Gila River.
  


 4       Q.    And did you or somebody working under your
  


 5   direction actually travel to each of these places to
  


 6   look at the documents?
  


 7       A.    I traveled to these places, all of these
  


 8   places that are listed here, and sometimes with a
  


 9   research assistant and sometimes not.
  


10       Q.    And have you gone to some of these places
  


11   more than once?
  


12       A.    Multiple times in many cases.
  


13       Q.    And are these the same types of sources that
  


14   you've looked at in your other reports for the Salt and
  


15   the Verde?
  


16       A.    Yes.
  


17       Q.    Did some of these places have information on
  


18   multiple watercourses?
  


19       A.    Correct, and in fact, where it was possible,
  


20   I tried to cover all the rivers that I was charged with
  


21   looking at.
  


22       Q.    Anything else you want to say about Slide 5?
  


23       A.    No.
  


24       Q.    Slide 6, does that talk about published
  


25   research sources?
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 1       A.    Yes.  In addition to all of the archival
  


 2   sources on the previous slide, I also used a large
  


 3   number of published primary sources.  These were
  


 4   largely government agency reports, such as the Water
  


 5   Supply Papers from the Geological Survey, Annual
  


 6   Reports of the Bureau of Reclamation, other reports
  


 7   from the Department of Agriculture, congressional
  


 8   material, including the Congressional Record and
  


 9   congressional reports, Arizona territorial legislation,
  


10   and many secondary sources as well.
  


11             I looked at the secondary sources not because
  


12   I relied heavily on them, but rather to find out where
  


13   those individuals had done their primary source
  


14   research so I could be sure I was being thorough.
  


15       Q.    How did you locate these published research
  


16   sources?
  


17       A.    I've worked with these particular types of
  


18   materials now for so long I don't remember where I
  


19   first started using them, but they're in most good
  


20   university libraries.
  


21       Q.    And are these the types of documents and
  


22   publications upon which historians in your profession
  


23   normally rely?
  


24       A.    Yes.
  


25       Q.    Anything else you have to say on Slide 6?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1310


  


 1       A.    No.
  


 2       Q.    Slide 7.  Does that discuss your research and
  


 3   writing methodology?
  


 4       A.    Correct.
  


 5             I collected ultimately thousands of pages of
  


 6   historical records about the Gila River over time.  The
  


 7   most relevant of those records, after -- when I went
  


 8   through them, were then abstracted into a special
  


 9   computer database, which can be sorted by date and
  


10   subject matter into a whole variety of different
  


11   combinations.
  


12             After doing some test runs on sorting from
  


13   the thousands of records, ultimately I sorted the
  


14   abstracts into what I thought was a logical manner and
  


15   then dropped them directly into a word processing
  


16   program, which provided a rough draft of this report,
  


17   as well as the previous reports.  The same methodology
  


18   was used on those.
  


19             And this presentation then is based on the
  


20   final version of the report that was submitted to
  


21   ANSAC.
  


22       Q.    And we said earlier, I think you said, that
  


23   your first report on the Gila was published in 1998?
  


24       A.    Correct.  Not published, but prepared.
  


25       Q.    Prepared, correct.
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 1             Do you recall about when you started working
  


 2   on the Gila River for this case?
  


 3       A.    It would have been, I'm guessing, a year,
  


 4   year and a half, two years before 1998.
  


 5       Q.    And doing all that research you did and
  


 6   preparing the three reports that you've done and your
  


 7   testimony, do you have any idea about how much time
  


 8   you've spent working on the Gila River navigability
  


 9   issue?
  


10       A.    Many months cumulatively.
  


11       Q.    Several hundred hours or --
  


12       A.    Oh, way more than that.
  


13       Q.    And did that involve looking at all these
  


14   historical sources?
  


15       A.    Correct.
  


16       Q.    Anything else you want to talk about on
  


17   Slide 7?
  


18       A.    No.
  


19       Q.    Okay.  Slide 8 is another title slide that
  


20   says U.S. General Land Office Surveys; is that right?
  


21       A.    Correct.
  


22             I was just going to offer a little background
  


23   here while we're looking at this particular title page.
  


24   All the slides that follow here relate to U.S.
  


25   Government surveys of the West, and much of the details


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1312


  


 1   about how federal surveys of the West were done comes
  


 2   from a book by C. Albert White.  The title of the book
  


 3   is A History of the Rectangular Survey System, which
  


 4   was published by the U.S. Government in 1983 to explain
  


 5   federal surveying and how that work had evolved over
  


 6   time.
  


 7             Importantly, White's book reprints verbatim
  


 8   actual instructions to surveyors.  So in many respects,
  


 9   even though it's a published book, it's actually in
  


10   many ways a primary source, because it presents the
  


11   survey instructions over roughly a century.
  


12       Q.    Approximately how many years have you been
  


13   working with these General Land Office surveys?
  


14       A.    I have used General Land Office surveys not
  


15   only in relation to navigability in Arizona, but in
  


16   relation to a wide variety of projects that I have used
  


17   all over the American West.  So I'm pretty familiar
  


18   with survey work at this point.
  


19       Q.    Are those U.S. General Land Office surveys
  


20   the kinds of documents that historians typically use in
  


21   their work?
  


22       A.    Absolutely, because they derive from federal
  


23   surveyors who are actually on the ground, looking at
  


24   certain characteristics on the ground at the time that
  


25   they carried out their surveys.
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 1       Q.    And in your work, have you looked at actual
  


 2   survey documents themselves?
  


 3       A.    Yes, I have, and we're going to see some of
  


 4   them in this presentation.
  


 5       Q.    Have you also done research on primary and
  


 6   secondary sources relating to how the surveys were
  


 7   performed?
  


 8       A.    Yes.
  


 9       Q.    Anything else we need to talk about on
  


10   Slide 8?
  


11       A.    No.
  


12       Q.    Slide 9 is entitled U.S. General Land Office
  


13   Survey Field Notes and Plats; is that right?
  


14       A.    Yes, and I want to point out just for the
  


15   Commission's use, the slide numbers, with the exception
  


16   of the title slides, are in the lower right-hand corner
  


17   there.
  


18       Q.    Okay.  What does Slide 9 here say about the
  


19   Land Office survey field notes and plats?
  


20       A.    Well, some of the most important records that
  


21   document the Gila River before and at statehood in
  


22   Arizona are the U.S. General Land Office survey field
  


23   notes and plats.
  


24             The surveys were done partly for the
  


25   following reasons:  One purpose was to prepare the
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 1   public domain for orderly settlement by laying out
  


 2   boundaries of individual parcels.  And the second main
  


 3   reason was to record the characteristics of the public
  


 4   domain; in other words, to document what the United
  


 5   States owned before that land was transferred into
  


 6   private ownership.
  


 7             Specific instructions were issued to federal
  


 8   surveyors under provisions of different surveying
  


 9   manuals over time.  The earliest of these was 1851, and
  


10   the reason for that date is because that was the date
  


11   large-scale settlement was taking place in Oregon and
  


12   California, and the U.S. Government wanted to have a
  


13   manual for the many surveyors who were going to be
  


14   doing the surveys in those two particular parts of the
  


15   West.
  


16             Prior to 1851 surveyors were given individual
  


17   letters or other types of documents giving them their
  


18   instructions, but the manuals started in 1851.  There
  


19   were six other manuals issued before Arizona became a
  


20   state in 1912.  Those manuals came out in 1855, 1864,
  


21   1881, 1890, 1894 and 1902, and they're all reprinted
  


22   verbatim in C. Albert White's book.
  


23             Surveyors were told in their instructions
  


24   that they were to record the details of what they
  


25   encountered as they ran township, range, and section


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1315


  


 1   lines.  Using the parlance of the surveyors, they were
  


 2   to record what they encountered on line, quote/unquote.
  


 3   For example, they were specifically told that they were
  


 4   to record if they crossed a road or a trail or a ravine
  


 5   or fence land or farmlands or irrigation ditches,
  


 6   railroads, forests and so forth.
  


 7             And with regard to waterways, surveyors were
  


 8   told specifically that they were to meander, which
  


 9   means to measure by degree bearings the sinuosities of
  


10   all navigable bodies of water.  In fact, U.S. surveyors
  


11   were required by federal law to meander navigable
  


12   bodies of water beginning in 1796.
  


13             It's important to understand these manuals
  


14   properly; that the manuals gradually expanded the types
  


15   of watercourses that were to be meandered, to include
  


16   not only all navigable bodies of water, but also major
  


17   nonnavigable bodies of water, particularly rivers that
  


18   formed the boundaries of federal reservations, such as
  


19   those for Indians or forests and so on.
  


20             This explains some of the meanders that were
  


21   conducted on the Gila River in one or two places,
  


22   although most portions of the Gila River were not
  


23   meandered, meaning that the surveyors thought that the
  


24   Gila River was not navigable at the time of their
  


25   surveys.
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 1             The interiors of the townships through which
  


 2   the Gila River flows between the confluence of the Salt
  


 3   and the juncture with the Colorado River were surveyed
  


 4   initially over a wide range of years, most of which
  


 5   were prior to statehood.  Those surveys took place in
  


 6   1868, 1871, 1874, 1877, '78, '82, '83, 1890, 1910 and
  


 7   1911.  There was also a partial resurvey of one
  


 8   township in 1907, and several of the townships weren't
  


 9   surveyed at all until after statehood, and those
  


10   surveys took place in 1912, 1915 and 1936.
  


11       Q.    Is it your understanding that courts in other
  


12   cases have relied upon survey documents, especially the
  


13   meanderings, as evidence -- as part of the evidence of
  


14   whether a particular watercourse was navigable or not?
  


15       A.    Yes, they have.  Most recently, the Montana
  


16   PPL case.
  


17       Q.    Is it your understanding that this Commission
  


18   has relied upon the survey documents and whether
  


19   watercourses were meandered or not as part of the
  


20   evidence in determining whether a particular river is
  


21   navigable?
  


22       A.    Correct, as did the judge in my Kern River
  


23   testimony.
  


24       Q.    Do you have an opinion, as a historian, as to
  


25   whether a body determining whether water is navigable
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 1   should consider these surveys and whether the
  


 2   watercourses were meandered or not as part of the
  


 3   evidence in determining whether the watercourse is
  


 4   navigable?
  


 5       A.    Yes, because this was a perspective of a
  


 6   historical party who was specifically told to look for
  


 7   navigability at the time that he carried out his work,
  


 8   and these were professionals that understood the
  


 9   details of measuring, so that their records are -- can
  


10   be quite accurate.
  


11       Q.    And should that surveyor's recording be
  


12   viewed in conjunction with other historical evidence in
  


13   determining navigability, in your opinion as a
  


14   historian?
  


15       A.    Yes, both the plats and the field notes.
  


16       Q.    And did you look at -- and you're going to
  


17   get into this later in your presentation, but did you
  


18   look at other historical documents in addition to the
  


19   plats and the field notes?
  


20       A.    Oh, absolutely, hundreds.
  


21       Q.    Anything else we can talk about on Slide 9?
  


22       A.    No.
  


23       Q.    Let's go on to Slide 10 then.  You've got the
  


24   clicker.  Slide 10, more of a discussion of the
  


25   surveys?
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 1       A.    Yes.
  


 2       Q.    Can you tell us what you want to portray in
  


 3   Slide 10?
  


 4       A.    For this research project all U.S. General
  


 5   Land Office field notes and plats were examined that
  


 6   covered the Gila River from the Salt River downstream
  


 7   to the Colorado River.  I'm not going to show all of
  


 8   those plats here or discuss all of the field notes, but
  


 9   they are in the report that I have presented to ANSAC.
  


10             Most of the plats in this reach of the Gila
  


11   River dated well before statehood.  And in addition,
  


12   the field notes for each location where any surveyor
  


13   crossed the Gila were carefully reviewed.  So I have
  


14   actually looked at the field notes where the surveyors
  


15   crossed, every single surveyor, where he crossed the
  


16   Gila River.
  


17             The Gila River was not meandered anywhere
  


18   between Phoenix and Yuma due to navigability, although
  


19   there were a couple of places where there were some
  


20   meanders under different surveying instructions for
  


21   reasons other than navigability, and these will be
  


22   explained as I get along a little further into this
  


23   presentation.
  


24             Some sample illustrations follow.  Again,
  


25   these are just the plats, but I have gone through all
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 1   of the field notes, and these are not all of the plats
  


 2   in this presentation that are presented in my report.
  


 3   They are just samples to give the Commission an idea of
  


 4   what was involved.
  


 5       Q.    Can you give the Commission a feel for
  


 6   approximately what the magnitude of survey field notes
  


 7   was that you looked at for this project over the last
  


 8   15 years or so?
  


 9       A.    I'm guessing that it would have been -- the
  


10   notes themselves would have been in the hundreds of
  


11   pages, and many of them are handwritten, because the --
  


12   one thing to understand about the field notes is that
  


13   the plats were not created in the field when the
  


14   surveyor was out there.  The surveyor took a notebook,
  


15   and as he did his measurements with his crew, he would
  


16   record the different things that he was required to
  


17   record, and then from those field notes he later drew
  


18   the plats that we're going to see here.
  


19       Q.    How about in terms of the plats; can you give
  


20   us some feel of what the magnitude of those documents
  


21   were that you personally looked at on --
  


22       A.    I looked at all of the plats that covered the
  


23   Gila River between the Salt and the Colorado River.  As
  


24   I indicated earlier, there was one township that was
  


25   resurveyed.  But I examined all of the plats between
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 1   the Salt River and the Colorado River.
  


 2       Q.    On rivers outside of Arizona, have you
  


 3   personally seen survey plats and field notes where a
  


 4   river was meandered because it was navigable?
  


 5       A.    Yes, and in quite a few places, actually.
  


 6       Q.    So it's your understanding that there were
  


 7   places where the surveyors actually believed the river
  


 8   was navigable, and those show up on those plats and
  


 9   field notes?
  


10       A.    Correct, and they also meandered other bodies
  


11   of water, such as lakes and so forth, if they felt
  


12   those were navigable.
  


13       Q.    Do you have anything else we need to talk
  


14   about on Slide 10?
  


15       A.    No.
  


16       Q.    Slide 11 says U.S. General Land Office survey
  


17   Plat, Township 1 North, Range 1 West, 1868; is that
  


18   correct?
  


19       A.    That's correct.
  


20       Q.    Before we get there, I wanted to ask you a
  


21   couple of questions just for purposes of getting the
  


22   locations down.
  


23             Is there a base line and meridian in Arizona?
  


24       A.    Most states and territories, when areas were
  


25   territories, had a base line, or several of them in
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 1   some cases.  California had three base line and
  


 2   meridian.  Arizona's base line and meridian were
  


 3   established at a place very close to the confluence of
  


 4   the Gila River and the Salt River.  I believe it was
  


 5   established in the mid 1860s.  The place was chosen by
  


 6   the Surveyor General of New Mexico Territory, whose
  


 7   responsibility was then not only to carry out the
  


 8   surveys in New Mexico, but also in Arizona.
  


 9       Q.    Could you tell the Commission just in general
  


10   terms what a base line and meridian is?
  


11       A.    They're the starting points for the survey.
  


12   The base line is a line that is drawn east/west, and
  


13   the meridian is north/south, and from those particular
  


14   points, townships are laid out, which are six miles by
  


15   six miles, and they are numbered according to whether
  


16   they're north or south or east or west of the base line
  


17   and meridian.
  


18             And then those townships are subdivided into
  


19   sections, which are one square mile each, and they are
  


20   numbered 1 to 36.  They start -- the numbering starts
  


21   in the northeast corner and goes toward the west and
  


22   then goes in an S fashion all the way down to
  


23   Section 36.
  


24             By the way, I should point out, on the field
  


25   notes that I looked at on the Gila River, some of these
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 1   townships and sections were not only surveyed on the
  


 2   actual section lines, but in some cases they were
  


 3   surveyed on quarter section lines as well.  So I
  


 4   examined not only where they crossed on section lines,
  


 5   but also the quarter sections.
  


 6       Q.    So on this slide, Slide 11, when it talks
  


 7   about Township 1 North, is that the first township
  


 8   north of the Gila and Salt River base and meridian?
  


 9       A.    Yes, and it's Range 1 West, so it's the first
  


10   township to the west of the Gila and Salt River.
  


11       Q.    So as we look at those township and range
  


12   numbers on subsequent slides, can we tell basically how
  


13   far we are from the Gila and Salt River confluence?
  


14       A.    Yes.
  


15       Q.    Anything else you want to say about Slide 11?
  


16   I kind of got you off track here.
  


17       A.    Yes.  This survey plat was made in 1868 by
  


18   Federal Surveyor George Ingalls, and it happens to be
  


19   near present-day Phoenix.  He carried out the survey
  


20   under the instructions of the 1864 surveying manual.
  


21   The plat was approved by the Surveyor General in 1870.
  


22   And George Ingalls' name appears on the very bottom of
  


23   the plat here, together with the dates that he carried
  


24   out the surveys within this township here.
  


25             It's important to note that even though he
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 1   had instructions to meander navigable bodies of water,
  


 2   he did not do any meander lines at any location where
  


 3   he crossed the Gila River in this township.
  


 4             To understand what meander lines would look
  


 5   like, meander lines -- I don't know if I can do it with
  


 6   a laser pointer, but instead of having the drawn-in
  


 7   curved sinuosity of the river here, you would see more
  


 8   angled zigzag lines where Ingalls would have
  


 9   established a degree bearing that approximated the bank
  


10   of the river and then ran that line to a particular
  


11   point, where he would record the distance to that
  


12   point, and then he would run another straight line that
  


13   approximated the bank of the river and so on.  So it
  


14   looked like zigzag lines when rivers are meandered.
  


15             Another important thing to identify whether
  


16   meanders were carried out is that when meanders were
  


17   carried out, in the box at the bottom of the plat here,
  


18   one of the entries would read meander lines, together
  


19   with the surveyor who carried them out and the date
  


20   when they did the meander lines.  And there are no --
  


21   there's nothing recorded in this box for meander lines
  


22   having been done for this particular township.
  


23             A third point to point out is that when
  


24   meander lines were done, and we'll see this in a later
  


25   slide, the actual degree bearings and distances would
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 1   appear in a chart on the right-hand side of the survey
  


 2   plat.  And as you can see, there's no chart there with
  


 3   the meander degree bearings and distances.
  


 4       Q.    So -- I'm sorry.  So to make sure we
  


 5   understand this, so is it true that rather than
  


 6   surveying along the bank of the river, this surveyor
  


 7   basically just ran the section line straight across the
  


 8   river?
  


 9       A.    Right.  The instructions provided that if he
  


10   encountered a nonnavigable body of water, he was to
  


11   measure across the body of water, the width of it, and
  


12   also to note in his report which way the water was
  


13   flowing, north, south, east or west.  And that's what
  


14   Ingalls did every time he crossed the river in this
  


15   township.  He just measured the distance across and
  


16   then recorded which way the water was flowing.
  


17       Q.    And this was done in 1868; is that right?
  


18       A.    Correct.
  


19       Q.    Okay.  Do you know whether there were any of
  


20   the Salt River Project dams built on the Salt or the
  


21   Verde prior to 1868?
  


22       A.    I don't believe there were.
  


23       Q.    How about Coolidge Dam, do you know whether
  


24   that was there on the Gila before 1868?
  


25       A.    I don't know that answer.
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 1       Q.    Anything else we need to talk about on
  


 2   Slide 11?
  


 3       A.    No, that's it.
  


 4       Q.    Slide 12 says U.S. General Land Office Survey
  


 5   Plat, Township 4 South, Range 4 West, 1871.
  


 6       A.    Yes.
  


 7       Q.    Now, would this be four townships south of
  


 8   the Gila River base and meridian?
  


 9       A.    Correct.
  


10       Q.    And, also, four townships west of -- four
  


11   ranges west of that meridian?
  


12       A.    Yes.
  


13       Q.    So is this south and west of the plat that we
  


14   just looked at on the prior slide?
  


15       A.    Yes.  This is downstream from the prior
  


16   slide.
  


17       Q.    What does this plat show?
  


18       A.    This survey plat was drawn from field notes,
  


19   and again, I wanted to point out that the field notes
  


20   were done actually in the field, and it was -- the plat
  


21   was drawn from the field notes of an April 1871 survey
  


22   by Federal Surveyor Solomon Foreman, F-O-R-E-M-A-N.  It
  


23   was filed with the Surveyor General later in 1871.
  


24             This particular township is just upstream
  


25   from Gila Bend.  Again, like the previous townships,
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 1   Surveyor Solomon ran no meander lines at any location
  


 2   where he crossed the Gila River.  Instead, as per his
  


 3   1864 instructions, he crossed the stream and only
  


 4   measured its width and direction of flow.
  


 5             And you can see all of the lines here where
  


 6   he crossed the stream, and in each place he would
  


 7   measure the width across, and in some cases there were
  


 8   several channels, too, as you can see, and, also, the
  


 9   direction of flow.
  


10             Also notice here that there are no
  


11   indications of any meander surveys being done in the
  


12   box below the plat.  Again, what would have appeared
  


13   there is, it would say meander lines run by surveyor
  


14   so-and-so and on such and such a date.  But there's
  


15   nothing down there that indicates that.
  


16             And also notice in the right-hand side that
  


17   there's no chart or table that identifies any meanders
  


18   being done.  And again, as with the previous slide, you
  


19   would see much more zigzag-type lines along the banks
  


20   of the river if the meanders actually had been run.
  


21             It's also important to notice that there's a
  


22   road running just to the east of the Gila River, which
  


23   suggests -- very close to it, in fact -- that most
  


24   transportation along the -- near the Gila was carried
  


25   on by land and not on the river itself.
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 1       Q.    The river in this slide is actually going in
  


 2   a different direction than the river in the prior
  


 3   slide, right?
  


 4       A.    The prior slide the river was flowing
  


 5   westward or to the left.  Here it's flowing south
  


 6   toward the bottom of the plat.
  


 7       Q.    Is this because we're down on the bend in the
  


 8   Gila?
  


 9       A.    We are just -- the bend in the Gila is just
  


10   below the southern boundary of this particular plat,
  


11   and we'll actually see that in the following plat.
  


12       Q.    So is north on this plat, as well as north on
  


13   the other plat, at the top?
  


14       A.    Yes.
  


15       Q.    Anything else you want to talk about on
  


16   Slide 12?
  


17       A.    No.
  


18       Q.    Okay.  Slide 13 says U.S. General Land Office
  


19   Survey Plat, Township 5 South, Range 4 West, 1871 (just
  


20   above Gila Bend); is that correct?
  


21       A.    Yes.
  


22       Q.    And what is important about this slide?
  


23       A.    This is the plat that lies immediately to the
  


24   south of the plat that we just looked at.  This
  


25   particular plat and the field notes were also done by
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 1   Federal Surveyor Solomon Foreman at about the same time
  


 2   that he did the previous plat.
  


 3             Foreman surveyed this township -- I mentioned
  


 4   that already.  The Gila River ran through Sections 5,
  


 5   7, 8 and 18, and you can see it right here on the plat.
  


 6   And there are some mountains right here to the west of
  


 7   the river.
  


 8             Foreman in this particular plat did set some
  


 9   meander markers.  These were only on the left-hand
  


10   edges facing downstream of the Gila, and he recorded
  


11   those meander details in his field notes, but
  


12   apparently he forgot to put them on the plat itself.
  


13   And in the next slide is will explain why he carried
  


14   out this one bank meander.
  


15       Q.    Okay.  Anything else you want to talk about
  


16   on Slide 13?
  


17       A.    No.
  


18       Q.    Okay.  Let's go on to Slide 14, and does that
  


19   slide talk about Soloman's one-bank meanders of the
  


20   Gila River in Township 5 South, Range 4 West?
  


21       A.    Yes.  I guess I should have used his last
  


22   name on the slide, rather than his first name.  Solomon
  


23   Foreman.
  


24       Q.    You didn't know him on a first-name basis,
  


25   did you?
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 1       A.    No, I didn't.
  


 2             The reason for Foreman's use of meanders
  


 3   along one bank of the Gila River can be seen in
  


 4   conjunction with both his surveying instructions,
  


 5   which, by the way, he received a separate letter from
  


 6   the Surveyor General of the General Land Office that
  


 7   basically supplemented the instructions that appeared
  


 8   in the 1864 manual.
  


 9             With regard to his special instructions,
  


10   Foreman was directed on February 13th, 1871 by John
  


11   Hasson, H-A-S-S-O-N, who was the Surveyor General for
  


12   Arizona Territory, to carry out this survey, quote, in
  


13   accordance with law and the manual of printed
  


14   Instructions by the General Land Office.  That manual
  


15   would have been the 1864 manual.
  


16             Hasson also told Foreman to bear, quote, in
  


17   mind the object of this work you are about to execute,
  


18   is to accommodate actual settlers, unquote, who lived
  


19   in the vicinity of Gila Bend.
  


20             For this reason, Hasson told him, quote, If
  


21   in your judgment the Gila River should be meandered,
  


22   you are hereby authorized and directed to do it, at the
  


23   same time advising this office, in writing, the reasons
  


24   therefor, unquote.
  


25             Well, Foreman did, in fact, explain his
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 1   one-bank meanders in his field notes as Hasson had
  


 2   instructed him to do.  Even though setting meander
  


 3   corners on the right banks of some rivers was required
  


 4   under the 1864 manual, the actual phrase was "rivers
  


 5   not embraced in the class denominated navigable under
  


 6   the statute, but which are well-defined natural
  


 7   arteries of internal communication, and have a uniform
  


 8   width."  That was a requirement in the 1864 manual.
  


 9             Foreman explained that his meander work was
  


10   that he had set his meanders on the left bank for
  


11   meanders to show that all the lands of value are on the
  


12   left bank.  And that's looking downstream on the river.
  


13   He added that the lands on the right bank had pinched
  


14   out due to the proximity of mountains.
  


15             So in other words, he does have one-bank
  


16   meanders here, and which does not indicate
  


17   navigability, but he was -- basically had been told to
  


18   identify where the river was so that actual settlers
  


19   wouldn't be given lands that were essentially
  


20   nonfarmable because of the presence of the river.
  


21             In other words, the only lands useful for
  


22   farming were on the left bank looking downstream, and
  


23   for that reason Foreman had meandered that bank as the
  


24   Surveyor General had instructed him to do.  Had the
  


25   river been navigable, he would have meandered both
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 1   banks.  But he didn't.
  


 2       Q.    So in your opinion as a historian who has
  


 3   done a lot of work with these surveys, does the fact
  


 4   that he meandered the left bank indicate that he
  


 5   believed the river was navigable at that time?
  


 6       A.    No.  It would have been meandered on both
  


 7   banks if he believed it was navigable.
  


 8       Q.    And did the same person conduct the survey
  


 9   that we looked at on Slide 12 on the Gila River?
  


10       A.    The previous slide, yes.  It was Solomon
  


11   Foreman did both of them, in approximately the same
  


12   time, too.
  


13       Q.    And were those two plats adjacent to one
  


14   another?
  


15       A.    Yes.
  


16       Q.    And did he do any meanders at all on the
  


17   document we looked at on Slide 12?
  


18       A.    No.  And if you're looking at -- let me back
  


19   up here.  If you look at this particular slide --
  


20       Q.    You're looking at 13 now, right?
  


21       A.    Yes.
  


22             You can see that the lands that were useful
  


23   for farming essentially were on the left-hand side
  


24   looking downstream, where it was entirely mountainous
  


25   on the right-hand side here.
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 1             So because the Surveyor General had given him
  


 2   special instructions to identify lands that might be
  


 3   useful to the settlers, that's why he did the one-bank
  


 4   meander on the left here.
  


 5       Q.    And I believe you said earlier you've looked
  


 6   at a lot of other historical documents relating to the
  


 7   Gila; is that correct?
  


 8       A.    Yes, hundreds.
  


 9       Q.    Is it your understanding that the corridor
  


10   along the Gila River channel was used for a path for
  


11   transportation on foot and on horseback pretty
  


12   regularly?
  


13       A.    Yes.  It was called the Gila Trail.
  


14       Q.    Anything else you want to talk about on
  


15   Slide 14?
  


16       A.    No.
  


17       Q.    Let's move on to Slide 15 then, which says
  


18   U.S. General Land Office Survey Plat, Township 8 South,
  


19   Range 22 West, 1874.  Did I read that right?
  


20       A.    Yes, and I add there near Yuma, approved in
  


21   1874.
  


22       Q.    So is this plat substantially west of the
  


23   ones we've been looking at?
  


24       A.    Yes.  This is almost at the confluence with
  


25   the Colorado River.
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 1       Q.    Okay.  What do you want to talk about on
  


 2   Slide 15?
  


 3       A.    This particular plat and the field notes
  


 4   related to it were done between February 26th and
  


 5   March 4th, 1874 by Surveyor Theodore F. White.  He had
  


 6   surveyed the interior subdivision lines, meaning the
  


 7   lines that you see all the little squares here.  And
  


 8   his survey and field notes were approved by the
  


 9   Surveyor General on May 9th, 1874.
  


10             I should point out, by the way, in terms of
  


11   federal surveys, they weren't necessarily always
  


12   approved by the Surveyor General.  If the Surveyor
  


13   General felt there was some flaw with the notes or
  


14   plats, then they wouldn't be approved, and the surveyor
  


15   would have to go back and do them again or they would
  


16   send out another surveyor.  So the fact that these were
  


17   approved by the surveyor general is important.
  


18             This township is very close to where the Gila
  


19   River joins the Colorado River, and in fact, you can
  


20   see the Colorado River up here in the northwest corner
  


21   of the plat.  The Colorado would continue toward the
  


22   southwest, where it would join up with the Gila River.
  


23             In addition to running the section lines in
  


24   this plat, White also meandered one bank of the Gila
  


25   River, but again, not because he thought it was
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 1   navigable.  If he thought it was navigable, he would
  


 2   have meandered both banks.  His surveying instructions,
  


 3   like those for Solomon Foreman, were the 1864 manual,
  


 4   which called for meandering only one bank of
  


 5   nonnavigable streams that served as routes for internal
  


 6   communication, meaning the Gila Trail.
  


 7             The precise wording of the 1864 manual
  


 8   provided, and this is a direct quote, rivers not
  


 9   embraced in the class denominated navigable under the
  


10   statute, and that's a reference to the 1796 law, but
  


11   which are well-defined natural arteries of internal
  


12   communication, and have a uniform width, will be
  


13   meandered on one bank.
  


14             And indeed, the fact that the Gila River was
  


15   a, quote, well-defined natural artery of internal
  


16   communication, meaning the Gila Trail, can be seen in
  


17   the fact that a road ran just to the south of the Gila
  


18   River, which you can see running right along here.  And
  


19   that would have connected up with the road that we saw
  


20   up around Gila Bend.
  


21             Let's see.  Following the instructions from
  


22   the 1864 manual, White meandered just the right bank of
  


23   the Gila River in Sections 21, 20, 29 and 30 and the
  


24   left bank in Sections 22, 23, 24 and 13.  He indicated
  


25   in his field notes that he had shifted from one bank to
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 1   the other because of the difficulty of finishing
  


 2   one-bank meanders on the right bank, which is what the
  


 3   manual required.
  


 4             Now, I talked about earlier where you would
  


 5   have seen the information about meandering on the plat.
  


 6   Down in the lower left-hand corner is the box that
  


 7   identifies which surveyors did which portions of the
  


 8   fieldwork here, and one of them indicates that the
  


 9   meander lines were drawn by Theodore F. White and the
  


10   date that he did the meanders.
  


11             Also, you can see the table that I talked
  


12   about earlier where White identifies the actual
  


13   distances on certain degree bearings that he made.  You
  


14   can also see a farm field here, and again, I also noted
  


15   the road that goes south of the Gila River.
  


16       Q.    Okay.  Anything else we need to talk about on
  


17   Slide 15?
  


18       A.    No.
  


19       Q.    Slide 16 is entitled Conclusions About
  


20   Federal Surveys.  Does that set forth some of your
  


21   opinions about the federal surveys?
  


22       A.    Yes.  And I want to reemphasize for the
  


23   Commission, I looked at all of the plats and all of the
  


24   field notes all the way down the entire Gila River from
  


25   the Salt River to the Colorado River, and none of them
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 1   indicated that the river was navigable by having
  


 2   meanders done on both banks.  So the portions that are
  


 3   being discussed here now are just samples, but all of
  


 4   them are discussed in my report.
  


 5             Some general conclusions that I reached about
  


 6   federal surveys and navigability.  Most federal
  


 7   surveyors along the Gila River did not meander the
  


 8   stream, thus indicating a lack of navigability in their
  


 9   own opinions.
  


10             In those few instances where surveyors did
  


11   meander the Gila, they were all attributable to
  


12   instructions in the 1864 surveying manual for meanders
  


13   of nonnavigable bodies of water under certain special
  


14   circumstances, meaning that they were following a
  


15   general trail of internal communication.
  


16             Thus, many different federal surveyors, who
  


17   were specifically charged with recording navigable
  


18   bodies of water and who undertook their surveys along
  


19   the Gila River in different years prior to Arizona
  


20   statehood, indicated in their opinion, and not ours
  


21   looking back, but in their's looking at it at the time,
  


22   that the Gila River was not navigable.
  


23       Q.    And again, on the federal surveys, did you
  


24   find anyplace on the Gila between the Salt River
  


25   confluence and the Colorado River where there was a
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 1   meander on both banks done?
  


 2       A.    No.
  


 3       Q.    And in your opinion as a historian, are the
  


 4   conclusions you came to and the documents you looked at
  


 5   under the federal surveys one piece of evidence that
  


 6   somebody who is trying to determine whether the river
  


 7   was navigable in its ordinary and natural condition
  


 8   should look at?
  


 9       A.    Yes.
  


10       Q.    Move on to Slide 17.  Are you now switching
  


11   to start talking about some federal patents?
  


12       A.    Yes.  I have some general information while
  


13   we're on this subject.
  


14       Q.    Let's talk about federal patents in general
  


15   then.
  


16       A.    I think a second group of historical records
  


17   that shed considerable light on the navigability or
  


18   nonnavigability of any stream are records relating to
  


19   federal and state patents, homestead patents.  And the
  


20   following slides all address this group of records.
  


21             Again, as with the surveys, I'm not talking
  


22   about all of the patents in this presentation, but they
  


23   are all of the patents that overlie the Gila River are
  


24   discussed in my full report.
  


25       Q.    And did you look at all the federal patents
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 1   along that stretch of the Gila River from the
  


 2   confluence of the Salt to the confluence of the
  


 3   Colorado?
  


 4       A.    Every single federal and state patent that in
  


 5   any way touched the Gila River.
  


 6             Beginning in the 1800s the United States
  


 7   government began issuing homestead patents for
  


 8   individuals who wanted to settle on the public domain.
  


 9   One of the most important of those laws was the
  


10   Homestead Act of 1862, which provided that applicants
  


11   could obtain up to 160 acres of the public domain.
  


12             Generally speaking, the requirement to obtain
  


13   a homestead patent was that an individual needed to
  


14   apply for the patent at a nearby General Land Office
  


15   office, and then they had to go actually out to the
  


16   land that they wanted and settle on it for several
  


17   years and make improvements to the land, such as
  


18   building a home, farming the land, putting in fences,
  


19   planting crops, digging irrigation ditches, so forth.
  


20             Once those requirements, the settler would
  


21   return to the Land Office to make a final nominal
  


22   payment.  But in order to verify that the settler was
  


23   actually living on the land, each applicant had to fill
  


24   out an affidavit at the Land Office attesting to the
  


25   improvements that he or she had made, and he or she had
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 1   to bring witnesses to fill out similar affidavits.
  


 2             Now, the patents themselves are the actual
  


 3   deeds, the title to the land; but the affidavits and
  


 4   all the related documents that they had to fill in
  


 5   created a patent file, and the patent files are all
  


 6   available at the National Archives in Washington, D.C.
  


 7       Q.    And I think I asked you earlier if you looked
  


 8   at all the federal patents.  Did you look at the whole
  


 9   file on all those ones between the Salt and the Gila
  


10   River on -- between the Salt and the Colorado on the
  


11   Gila?
  


12       A.    All of the files that were available.  In
  


13   some cases, due to time, a few things are not present;
  


14   but basically pretty close to 95, 99 percent of all of
  


15   the patent files.
  


16             And these patent files can provide a huge
  


17   amount of information, because not only are they the
  


18   affidavits of the applicant and his witnesses, but the
  


19   applicants had to state what they were doing on the
  


20   land, as did the witnesses.  And in many cases with
  


21   regard to the Gila River, the applicant would actually
  


22   testify that the Gila River ran through his or her
  


23   piece of property.
  


24             In some cases the patent files can be
  


25   hundreds of pages long, because if there was any kind
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 1   of controversy about the piece of property, sometimes
  


 2   there would be court proceedings in the file and so
  


 3   forth.
  


 4             So the U.S. General Land Office had
  


 5   instructed federal surveyors to meander navigable
  


 6   bodies of water in order to promote settlement, and the
  


 7   Land Office was well aware that the beds of navigable
  


 8   rivers belonged to the states, or in this case a future
  


 9   state.  Therefore, the meanders were partly done to
  


10   keep settlers from patenting navigable bodies of water.
  


11             And so, thus, in addition to examining
  


12   federal survey notes and plats, I examined every single
  


13   patent and its related file, and there are over a
  


14   hundred of them between the Salt River and the
  


15   confluence with the Colorado River.
  


16             And the files I examined at the National
  


17   Archives and copied there, looking for any patent that
  


18   overlay the Gila River to see if any acreage was
  


19   withheld from the patent due to the ownership of the
  


20   bed of the river by a state or a future state.
  


21             Using the patents themselves, as well as
  


22   related patent files, I worked with the cartographics
  


23   office of the Salt River Project as part of my study,
  


24   and we created several maps showing the location of all
  


25   homestead patents that touched or overlay the Gila
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 1   River.
  


 2             Because of the large number of patents,
  


 3   again, over a hundred, sample areas for the most
  


 4   densely populated areas were selected for my report to
  


 5   show patent locations.  And I again want to emphasize
  


 6   that I have looked at all of the patent files all the
  


 7   way along the Gila River from the Salt to the Colorado
  


 8   River.
  


 9       Q.    Okay.  Move on to Slide 18 then.
  


10                  CHAIRMAN NOBLE:  Mr. McGinnis?
  


11                  MR. MCGINNIS:  Yes, sir.
  


12                  CHAIRMAN NOBLE:  Can we take a break
  


13   here?
  


14                  MR. MCGINNIS:  You bet.
  


15                  CHAIRMAN NOBLE:  Thank you.
  


16                  THE WITNESS:  This is probably a good
  


17   place anyway.
  


18                  CHAIRMAN NOBLE:  Ten minutes.
  


19                  (A recess was taken from 10:04 a.m. to
  


20   10:18 a.m.)
  


21                  CHAIRMAN NOBLE:  Then we will reconvene
  


22   this hearing.
  


23   BY MR. MCGINNIS:
  


24       Q.    Dr. Littlefield, not long before we had the
  


25   break, I asked you a question about whether you saw any
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 1   meanders of both banks anyplace on the Gila, and I
  


 2   think my question wasn't very artfully presented.
  


 3             In your work, did you see anyplace on the
  


 4   Gila where the surveyor meandered both banks for any
  


 5   reason?
  


 6       A.    Yes.  I had forgotten.  I double-checked in
  


 7   my report.  There was at least one section of the Gila
  


 8   that was meandered on both banks under the provisions
  


 9   of I believe it was the 1890 surveying manual.  That
  


10   manual provided that both bank meanders were to be done
  


11   for nonnavigable bodies of water if the particular
  


12   waterway was over three chains wide.  And under those
  


13   provisions, there was at least one piece, one township,
  


14   where both banks were meandered.
  


15       Q.    Other than that, do you recall any other
  


16   place on the Gila where it was meandered on both banks?
  


17       A.    I don't remember if that stretched over two
  


18   townships or is just one, but it was one segment, in
  


19   other words.
  


20       Q.    But based upon your education, training and
  


21   experience as a historian who works with these surveys
  


22   frequently, did those instances where it was meandered
  


23   on both banks show that the surveyor thought the river
  


24   was navigable?
  


25       A.    No, it was because the river was over three
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 1   chains wide, which is the instructions or the manual
  


 2   governing that particular survey.
  


 3       Q.    I think we stopped on Slide 18.  Slide 18 at
  


 4   the top says Homestead Patent Sampling Areas along the
  


 5   Gila River.  Can you tell us what this is?
  


 6       A.    Yes.  This is sort of a master map.  As I
  


 7   mentioned earlier, I looked at every single patent that
  


 8   overlay the Gila River; but because of the shear
  


 9   numbers of those patents, for the purposes of my
  


10   report, as well as this presentation, we used sampling
  


11   areas.  But I looked at all of the other patents, just
  


12   to be sure none of them conflicted with what I found
  


13   with all of the patents.
  


14             These are the sample areas in yellow going
  


15   downstream on the Gila, and they were -- the selected
  


16   areas were chosen mostly because of the higher density
  


17   of homestead patents than in other areas.
  


18             This is the confluence with the Salt River in
  


19   the far right-hand corner here, and this is -- I'm
  


20   going to be talking about Exhibit -- let's see.  This
  


21   is Exhibit 1.  So the first yellow area is Exhibit 2.
  


22   Exhibit 3 is down near Gila Bend.  Exhibit 4 is further
  


23   west.  And then Exhibit 5 is going to be at the
  


24   confluence with the Colorado River.  And you can see
  


25   the inset state map showing where this sampling area
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 1   takes place.
  


 2             In the lower right-hand corner is a list of
  


 3   the underlying historical maps that was used to compile
  


 4   this particular map.  And then there's a sample
  


 5   township with the sections and so forth and quarter
  


 6   sections and so on there for illustration.
  


 7             These maps were done by Salt River
  


 8   Cartographics with the information provided by me about
  


 9   the patents that I looked at.
  


10       Q.    And again, when you say sampling, is --
  


11   sampling, those are the ones that you talked about in
  


12   your report, even though you looked at all of them; is
  


13   that right?
  


14       A.    That's correct.  I looked at every single
  


15   patent and patent file for the entire length of the
  


16   Gila from the Salt River to the Colorado.
  


17       Q.    And where you have exhibit numbers here, are
  


18   those essentially remnants of the prior hearings where
  


19   you had big blowup exhibits?
  


20       A.    The foam-mounted boards?
  


21       Q.    Yes.
  


22       A.    Yes.  And I'm going to be talking about them
  


23   in slides that follow this one as well.
  


24       Q.    So for people who have been around a long
  


25   time, like me and Commissioner Henness and this
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 1   proceeding, those exhibit numbers correspond to the
  


 2   blowup boards you had back in the '90s and early 2000s?
  


 3       A.    Yes.
  


 4       Q.    There's one other thing on this one I want to
  


 5   ask you about.  I'm using my laser pointer now.
  


 6   There's a little legend there where it says "Legend."
  


 7   You see the little blue squiggly mark?  My eyes aren't
  


 8   good enough to see what it says next to that.  Can you
  


 9   tell us what that legend talks about?
  


10       A.    The legend talks about the historical maps
  


11   that were used by Salt River Cartographics.  I provided
  


12   the historical maps, but then Salt River Cartographics
  


13   used them to compile this map, as well as the
  


14   underlying exhibits.
  


15             The light blue is the Gila River, obviously,
  


16   and then the -- I'll mention what the historical
  


17   underlying maps are in the next slide or two.
  


18       Q.    Okay.  So on this particular one, next to the
  


19   light blue squiggly thing on the legend, does it say
  


20   Gila River (1913 to 1917)?
  


21       A.    Yes.  That was a county map, as I recall.
  


22       Q.    So does that show the approximate location of
  


23   the Gila River as shown on that map that relates to
  


24   1913 to 1917?
  


25       A.    Within those years.  I did the best I could
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 1   to find historical maps, either before or as close to
  


 2   the time of statehood as possible, that showed where
  


 3   the Gila River bed was at that time.
  


 4       Q.    And on some of the subsequent exhibits, do
  


 5   you have the location of the river for other dates
  


 6   other than 1913 to 1917 shown?
  


 7       A.    Yes, and we'll see that in the later slides.
  


 8       Q.    Anything else we need to talk about on
  


 9   Slide 18?
  


10       A.    No.
  


11       Q.    Slide 19 says Locations of Patents were
  


12   Determined by using the Bureau of Land Management's
  


13   Master Title Plats-Sample Shown Below; is that correct?
  


14       A.    Yes.
  


15       Q.    And what does this slide show?
  


16       A.    Well, in order to find out which patents
  


17   overlay the Gila River, I had to locate the actual
  


18   positions of the patents within each given township.
  


19             The Bureau of Land Management has an
  


20   overlying master index, which is shown here on this
  


21   slide, and they're known as Master Title Plats.  The
  


22   numbers that you see at the bottom of each little box
  


23   or rectangle are the homestead patent numbers that
  


24   where the land was ultimately sold to a private
  


25   individual.
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 1             In some cases the land went to the state,
  


 2   such as Sections 13 and 36, or these plats also show
  


 3   how the U.S. Government may have encumbered the land in
  


 4   any particular way.
  


 5             Once the homestead patent numbers were
  


 6   obtained, then you take those and you go to what are
  


 7   known as the historical indices, and those tell you
  


 8   what type of patent it was and what the year was.  And
  


 9   with that particular information, you can then get the
  


10   homestead patent file from the National Archives in
  


11   Washington, D.C.
  


12             And so this is a Master Title Plat, and this
  


13   is what I -- what I would do is, I would draw in on a
  


14   copy of this map where the Gila River went through this
  


15   particular township, and then I would get the homestead
  


16   patent files for that particular area.
  


17       Q.    And did you draw the river in on the map just
  


18   for purposes of figuring out which files you needed to
  


19   look at?
  


20       A.    Yeah.  If it was anywhere close to the Gila
  


21   River, I got the files for all of them.
  


22       Q.    Anything else you want to talk about on
  


23   Slide 19?
  


24       A.    No.
  


25       Q.    Okay.  Slide 20 says Exhibit 2:  Federal
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 1   Patents along the Gila River (near Phoenix); is that
  


 2   correct?
  


 3       A.    Yes.  This is the Exhibit 2 of the -- let's
  


 4   go back here.  The slide we're going to be looking at
  


 5   in a moment is Exhibit 2 up here near Phoenix, and this
  


 6   shows the Salt River's confluence with the Gila River
  


 7   and then downstream through a number of townships.
  


 8             You'll see that there are three different
  


 9   shades of blue that are being used on this map to
  


10   indicate the Gila River.  The light blue show the
  


11   historical maps.  I'm sorry, the light blue shows the
  


12   location of the Gila River the way it appeared on the
  


13   U.S. General Land Office survey plats, the documents I
  


14   talked about earlier.
  


15       Q.    Because these blues are pretty close, can you
  


16   show the Commission which blue you're talking about
  


17   when you're talking about the light blue?
  


18       A.    Generally speaking, it's the wider color
  


19   here.  In other words, this is the boundary or the edge
  


20   of the Gila River the way it was identified by the
  


21   federal surveyors when they undertook their surveys of
  


22   these townships.
  


23             The light blue -- no, I'm sorry.  Let me get
  


24   this right here.
  


25             Yeah, the light blue is the U.S. general
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 1   survey plats.  The medium blue, which is -- I'm getting
  


 2   this -- let me go back here.
  


 3       Q.    I'm having a hard time.  The print on this
  


 4   map is so small I'm having a hard time reading it
  


 5   myself.
  


 6       A.    Yeah, I'm looking at my notes here.
  


 7             The light blue right here in the middle is
  


 8   the location of the Gila River as identified by the
  


 9   General Land Office surveyors.  The medium blue, which
  


10   is the wider expanse on there, are several different
  


11   historical maps of the Gila River around the time of
  


12   statehood.  And the dark blue shows the location of the
  


13   Gila River from U.S. Geological Survey topographic
  


14   maps.  Not the current topographic maps, but the
  


15   ones -- the earliest ones that were generated by that
  


16   agency, and they're identified down here in the legend.
  


17   And in the digital version of my report, this map can
  


18   be expanded to show the information.
  


19       Q.    And just from looking at that map, the
  


20   location of the river as depicted in those three
  


21   different time periods looks like it maybe changed over
  


22   time; is that right?
  


23       A.    Correct.  It could be that it changed over
  


24   time.  It also could be that the mapping techniques
  


25   were different over time.
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 1             But in any event, what I tried to do was to
  


 2   get all of the homestead patents that touched any
  


 3   version of the Gila River.  And you can see all of the
  


 4   blocks that have numbers inside them.  Those are all
  


 5   homestead patents, federal patents, that touched any
  


 6   version of the Gila River in this reach of the river.
  


 7             And here's -- this is the master map down
  


 8   here in the corner, and the location of the yellow is
  


 9   this particular exhibit map.
  


10       Q.    And so was your purpose in looking at the
  


11   three different locations of the river as depicted on
  


12   this map essentially just to make sure you got all the
  


13   patent files that you needed to look for?
  


14       A.    Yes.
  


15       Q.    Anything else you want to talk about on
  


16   Slide 20?
  


17       A.    No.
  


18       Q.    Okay.  Slide 21 says Exhibit 3:  Federal
  


19   Patents along the Gila River (near Gila Bend).  Is this
  


20   a similar map to the one we just looked at?
  


21       A.    Yes.  It's just the -- if you look at the
  


22   master version here, it's further downstream, and this
  


23   was the map of one of the U.S. General Land Office
  


24   plats that I showed earlier.  And again, all of the
  


25   outlined black blocks along here are homestead patents
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 1   that touched or overlay any version of the Gila River
  


 2   based on those three sets of underlying historical
  


 3   maps.
  


 4       Q.    And are we again here looking at a portion of
  


 5   the river where it goes north and south because it's
  


 6   along the bend?
  


 7       A.    Yes.
  


 8       Q.    Anything else we need talk about on Slide 21?
  


 9       A.    No.
  


10       Q.    Okay.  Slide 22 says Exhibit 4:  Federal
  


11   Patents along the Gila River (Upstream from Yuma); is
  


12   that correct?
  


13       A.    Yes.
  


14       Q.    Is this a similar type of map to the last two
  


15   we just looked at?
  


16       A.    Yes, and again, you can see I obtained the
  


17   patent files and patents for any parcel of land that
  


18   transferred out of U.S. Government ownership to an
  


19   individual under any version of the Gila River based on
  


20   those underlying historical maps all the way along
  


21   here.
  


22             The yellow indicates on this master map where
  


23   this particular sample map lies.
  


24       Q.    And again on this map, at least as depicted
  


25   on the base maps that were used to prepare it, the Gila
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 1   River looks like it's in several different places over
  


 2   time?
  


 3       A.    Correct.
  


 4       Q.    Can you tell us, just in the scale -- I want
  


 5   to look at, just to get a feel for it, this part right
  


 6   in the middle where you have the two blue lines that
  


 7   are pretty close together and then I guess the more
  


 8   contemporary line that's farther apart.  Can you tell
  


 9   me about how far that is?
  


10       A.    Well, this area right in here, which is
  


11   pretty much devoid of having much information in it, is
  


12   essentially one section of land.  So it's about one
  


13   mile by one mile.  So when you're looking at one of
  


14   these places where the dark blue line is a long ways
  


15   from the other two versions of the lines, it would
  


16   appear that it's probably close to two miles apart; and
  


17   a similar thing, about a mile and a half in that reach
  


18   of the river.  And in some places, of course, all three
  


19   versions of the river are overlapping.
  


20       Q.    Again, that's as depicted on various maps
  


21   that were created at different times?
  


22       A.    Correct.
  


23       Q.    Anything else you want to talk about on
  


24   Slide 22?
  


25       A.    Other than the fact that, again, you can see
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 1   all of the homestead patents and patent files that I
  


 2   examined on this particular sample map.
  


 3       Q.    Okay.  Slide 23 says Exhibit 5:  Federal
  


 4   Patents along the Gila River (at Yuma).  Is this a
  


 5   similar map to the ones we've been looking at?
  


 6       A.    Yes.
  


 7       Q.    Anything of particular significance on this
  


 8   one compared to the other ones?
  


 9       A.    The same thing; that the homestead patents
  


10   are identified here, and at the far left-hand side of
  


11   the map is the Colorado River.  In the lower left-hand
  


12   corner is the yellow block indicating where on the
  


13   sample map this block lies.
  


14       Q.    And just so I'm clear, the federal patents,
  


15   are those essentially situations where the United
  


16   States deeded land to individual landowners?
  


17       A.    Yes.
  


18       Q.    Do you know, back in the 1800s, before
  


19   Arizona became a state, who would have been the holder
  


20   of the public trust interest in riverbed lands if they
  


21   were navigable?
  


22       A.    That would have -- the United States would
  


23   have held it in trust on behalf of any future state.
  


24       Q.    And that's the same entity that issued these
  


25   patents, right?
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 1       A.    Yes.
  


 2       Q.    Anything else you want to talk about on
  


 3   Slide 23?
  


 4       A.    No.
  


 5       Q.    Slide 24 then deals with the Desert Land Act
  


 6   of 1877; is that right?
  


 7       A.    Yes.
  


 8       Q.    Can you tell us -- walk through this slide
  


 9   and tell us what importance, if any, the Desert Land
  


10   Act of 1877 has to navigability?
  


11       A.    Congress passed what was called the Desert
  


12   Land Act in 1877.  The law was designed to make
  


13   homesteading in desert areas easier by permitting
  


14   settlers to acquire larger blocks of land, 640 acres
  


15   instead of the 160 acres that the Homestead Act
  


16   provided.  This was a recognition, basically, that in
  


17   desert areas you need more land to support crops and
  


18   cattle than you do in areas that are relatively humid.
  


19             The law required that claimants provide
  


20   irrigation water to their lands, and that -- according
  


21   to the law's terms, that water had to come from a
  


22   nonnavigable stream.  So in other words, anybody
  


23   applying for a Desert Land Act patent had to declare
  


24   that the land that they were applying for came from a
  


25   nonnavigable stream.
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 1             The relevant provision is as follows:  Quote,
  


 2   Provided however that the right to the use of water by
  


 3   the person so conducting the same, on or to any tract
  


 4   of desert land of six hundred and forty acres shall
  


 5   depend upon bona fide prior appropriation; and such
  


 6   right shall not exceed the amount of water actually
  


 7   appropriated, and necessarily used for the purpose of
  


 8   irrigation and reclamation; and all surplus water over
  


 9   and above such actual appropriation and use, together
  


10   with the water of all lakes, rivers, and other sources
  


11   of water supply upon the public lands and not
  


12   navigable, shall remain and be held free for the
  


13   appropriation and use of the irrigation, mining and
  


14   manufacturing purposes subject to existing rights.
  


15             One thing to recognize here is that the
  


16   General Land Office, which is the predecessor of
  


17   today's Bureau of Land Management, issued over 20
  


18   different Desert Land Patents in the vicinity of the
  


19   Gila River, thus indicating that the U.S. officials who
  


20   were issuing those patents, as well as the applicants
  


21   themselves, understood that the Desert Land Patent
  


22   involved was related to a nonnavigable body of water as
  


23   a source of water.
  


24       Q.    We talked at the beginning of this morning
  


25   that you said you weren't an expert on the legal
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 1   issues, but you have to look at them for purposes of
  


 2   doing historical work; is that generally correct?
  


 3       A.    Yes.
  


 4       Q.    Are you familiar with a case that we've
  


 5   talked about in these cases several times called the
  


 6   Daniel Ball?
  


 7       A.    Yes, I am, 18 -- I believe it's 1870 or '77.
  


 8       Q.    So that was my question.  Would that case
  


 9   have been decided by the U.S. Supreme Court before the
  


10   Desert Land Act came out?
  


11       A.    Yes, I believe so.
  


12       Q.    Anything else you want to talk about on
  


13   Slide 24?
  


14       A.    No.
  


15       Q.    Slide 25 is another title slide on State
  


16   Patents.  Are we now transitioning to talk about
  


17   patents that were issued by the State of Arizona as
  


18   opposed to by the Federal Government?
  


19       A.    Yes.
  


20       Q.    And similar to the question I asked you
  


21   earlier, do you know who would have been the holder of
  


22   the public trust interest in streambed lands if the
  


23   river had been navigable for the period after 1912?
  


24       A.    That would have been the State of Arizona.
  


25       Q.    And is what you're going to talk about now
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 1   patents issued by the State of Arizona to private
  


 2   individuals?
  


 3       A.    Through which the Gila River flowed.
  


 4       Q.    Anything else you want to talk about on
  


 5   Slide 25?
  


 6       A.    I was just going to provide a little
  


 7   background on state patents.
  


 8       Q.    Okay.
  


 9       A.    In addition to federal patents along the Gila
  


10   River, the State of Arizona also granted patents to
  


11   various individuals.  Arizona, like many western
  


12   states, had received large allotments of the public
  


13   domain from Congress upon statehood to promote various
  


14   objectives, such as the construction of schools,
  


15   universities, mental health facilities and miners'
  


16   hospitals.
  


17             These are primarily lands located in
  


18   Sections 2, 16, 32 and 36, although state lands could
  


19   also be chosen in many other parts of the state of
  


20   Arizona because of other legislation granting specific
  


21   amounts for different purposes.
  


22             Cumulatively, Arizona selected hundreds of
  


23   thousands of acres of land for the state, which they --
  


24   many of which parcels they subsequently patented out,
  


25   meaning they sold to private individuals or other
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 1   entities.
  


 2       Q.    Okay.  Can we move on to Slide 26 now?
  


 3   Slide 26 says Locations of State Patents were
  


 4   Determined from Arizona State Land Department Master
  


 5   Title Plats (Example Shown Below).  Did I read that
  


 6   right?
  


 7       A.    Yes.
  


 8       Q.    What does this show?
  


 9       A.    This essentially shows how I located state
  


10   patents that overlay or touch the Gila River.  This is
  


11   the state version of the Master Title Plat for the
  


12   Federal Government.  And again, what I did is I got the
  


13   Master Title Plat and then roughly sketched in, based
  


14   on the historical maps, where the Gila River would have
  


15   gone, and then I obtained any state patents that came
  


16   anywhere close to the location of the Gila River based
  


17   on historical sources.
  


18       Q.    And is that a process similar to what you did
  


19   with the federal patents?
  


20       A.    Yes.
  


21       Q.    Slide 27 says Exhibit 1A:  State Patents
  


22   along the Gila River (near Phoenix).  Is this a map
  


23   similar to the ones we looked at on the federal
  


24   patents?
  


25       A.    It was created the same way, except that what
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 1   is shown here is the location of state patents that
  


 2   were sold by the State of Arizona to various
  


 3   individuals or parties.  The State did not have the
  


 4   same requirements as the Federal Government, that they
  


 5   had to create a patent file, necessarily.  Sometimes
  


 6   the patents were just sold outright for sums of money.
  


 7             But you can see in these blowups of different
  


 8   sections where various state patents overlay the Gila
  


 9   River in different sections along the stream.
  


10       Q.    And just so we understand the terminology, is
  


11   a patent essentially a deed?
  


12       A.    Yes.
  


13       Q.    Conveys interest in real estate?
  


14       A.    Yes.
  


15       Q.    Is it your understanding that the individuals
  


16   who got these patents from the State paid money for
  


17   them?
  


18       A.    Yes.
  


19       Q.    Anything else you want to talk about on
  


20   Slide 27?
  


21       A.    Well, I'm not going to discuss all of the
  


22   state patents, but I do want to point out that there
  


23   were over 60 places where the State Land officials sold
  


24   Arizona acreage that touched or overlay the Gila River.
  


25   All of that information is discussed in detail in my
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 1   report.
  


 2             And because there are roughly 60-some-odd of
  


 3   these instances, it suggests that the state officials,
  


 4   as well as the parties that bought these parcels of
  


 5   land, did not believe the Gila River was navigable when
  


 6   they issued those state patents.
  


 7       Q.    Okay.  Anything else you want to talk about
  


 8   in Slide 27?
  


 9       A.    No.
  


10       Q.    Okay.  Slide 28 says Conclusions about
  


11   Patents.  Can you walk us through this slide then?
  


12       A.    Sure.  These are conclusions about both
  


13   federal and state patents.  There were over a hundred
  


14   patents issued by the United States that touched or
  


15   overlay the Gila River between the Salt River and the
  


16   Colorado River.
  


17             Twenty of these were Desert Land Act patents
  


18   that expressly had to take water from a nonnavigable
  


19   stream.
  


20             In not one instance did the U.S. Government,
  


21   in granting any type of patent along the Gila River,
  


22   indicate a belief that the stream was navigable by
  


23   withholding acreage for the bed of the river.
  


24             In fact, many of the patent applicants
  


25   themselves specifically noted in their patent files
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 1   that the bed of the Gila River ran through part of
  


 2   their patent.
  


 3             In addition, Arizona authorities sold over
  


 4   60 parcels as state patents for lands lying over the
  


 5   Gila River.
  


 6             Cumulatively, therefore, there are
  


 7   approximately 150 federal and state patents issued by
  


 8   different federal and state authorities to multitudes
  


 9   of people and entities where all of these parties made
  


10   judgments that in their opinion the Gila River was not
  


11   navigable.
  


12       Q.    So is it your opinion, as a historian, that
  


13   this information about patents, like the information
  


14   about surveys, is evidence that should be taken into
  


15   account in determining whether the river was navigable
  


16   in its ordinary and natural condition?
  


17       A.    Yes, because these are all historical parties
  


18   who are on the scene at the time, without looking back
  


19   at the information from our perspective, but instead,
  


20   were expressing an opinion, either implicitly or
  


21   explicitly, that the Gila River was not navigable.
  


22       Q.    Okay.  Anything else that we haven't covered
  


23   about patents that we should talk about?
  


24       A.    No.
  


25       Q.    Let's move on to Slide 29.  Slide 29 is a
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 1   title slide that says Miscellaneous Historical
  


 2   Descriptions of the River.  Is this the portion of the
  


 3   presentation where you start talking about the other
  


 4   historical documents, in addition to patents and
  


 5   surveys that you looked at?
  


 6       A.    Yes, and I have some sort of introductory
  


 7   material.
  


 8       Q.    Okay.  Why don't you tell us that.
  


 9       A.    There are numerous historical accounts of the
  


10   Gila River as it existed prior to Arizona statehood in
  


11   1912.  Among these historical materials are reports by
  


12   Spanish missionaries, military explorers, and other
  


13   visitors to the region before statehood, who provided
  


14   descriptions of the Gila River long before it was
  


15   impeded by irrigation diversion dams.
  


16             Also offering insight into the nature of the
  


17   Gila are historical newspaper accounts, and other
  


18   additional insight about the river can be found in
  


19   legislation passed by the Arizona Territorial
  


20   Legislature, as well as in published Federal Reports.
  


21             I'm only going to offer a few examples here.
  


22   There are many more of these types of items that are in
  


23   my report.  But I do want to point out one thing about
  


24   the historical newspaper articles, because I expanded
  


25   on this in this report.
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 1             It should be pointed out that historical
  


 2   19th century and early 20th century newspapers in the
  


 3   American West were extremely strong boosters of their
  


 4   communities.  Because there was no radio or television,
  


 5   newspapers were the only sources of information to be
  


 6   communicated to people in a given community or in other
  


 7   areas nearby or even further away.
  


 8             So most western newspapers sought to
  


 9   highlight the many benefits of their communities to
  


10   keep local residents fully informed, as well as to
  


11   convey the information to others elsewhere, because
  


12   many newspapers wanted to attract new settlers, and so
  


13   they would list such things if their community had
  


14   churches or schools or different types of businesses
  


15   that they had or whether it was easy to farm the land,
  


16   the different kinds of crops that could be grown, and
  


17   so on.
  


18             In addition, some newspapers, such as the
  


19   Pacific Rural Press, carried detailed descriptions of
  


20   various areas as a service to prospective settlers.
  


21   These articles describe many of the same types of
  


22   attributes so that people who were contemplating moving
  


23   to an area would understand what the area was like.
  


24             I looked at literally hundreds of newspaper
  


25   articles along that in some way or another describe the
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 1   Gila River, and it's important to understand that none
  


 2   of these historical newspaper articles suggested that
  


 3   the Gila River was navigable.
  


 4             There were stories, without a doubt, that
  


 5   there were occasionally boats put in the river, and
  


 6   some of those I'll talk about in a moment here.  But
  


 7   none of these newspaper articles that describe such
  


 8   attributes as railroads that serve communities or
  


 9   roads, none of the articles said the Gila River is a
  


10   useful means of communicating and carrying commerce.
  


11             So I'm going to offer only a few examples in
  


12   this presentation, but there are many, many others in
  


13   the report that I've filed with ANSAC.
  


14       Q.    Okay.  Well, let's move on to Slide 30.  This
  


15   says Francisco Garces, November 29th, 1775.  Is this an
  


16   example of an historical account that you looked at?
  


17       A.    Yes.
  


18       Q.    Can you tell us what Mr. Garces was saying
  


19   here?
  


20       A.    One of the earliest non-Indians to visit the
  


21   Gila River area was Francisco Garces.  He was a Spanish
  


22   missionary who traveled through what is now the
  


23   American Southwest in 1775 and 1776.
  


24             While he was in what is today the state of
  


25   Arizona, on November 29th, 1775, in his journal he
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 1   described the frequent shifting of the Gila River's
  


 2   channel as part of his commentary on that stream, as
  


 3   well as commentary about the Colorado River.
  


 4             And this is what Garces wrote.  Obviously
  


 5   it's a translation:  As the Colorado River has such a
  


 6   current, and runs so scattered through the bottomlands,
  


 7   we found no Isla de Trinidad, neither was there now the
  


 8   ford by which passed the expedition on the former
  


 9   occasion, the Indians saying that the river was now
  


10   very deep at that ford: for these two rivers, the
  


11   Colorado and Gila, rise every year to such excess, and
  


12   run through these flat and friable grounds with such
  


13   lack of restraint, that they appear to shift their
  


14   channels, forming washouts, and dividing into branches,
  


15   according as the force of the current bears more or
  


16   less to this side or to that.  The result is that at
  


17   its greatest flood the Gila itself extends more than a
  


18   league, which was 2.63 miles, and presumably the
  


19   Colorado much more.
  


20       Q.    So based on this 1775 account, would your
  


21   interpretation as a historian be that even back in the
  


22   1700s the Gila River was moving and shifting in lots of
  


23   places?
  


24       A.    Yes.  That's according to Francisco Garces.
  


25       Q.    Or at least in the places he was talking
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 1   about?
  


 2       A.    Correct.
  


 3       Q.    And as a matter of fact, the ford, does this
  


 4   part here where I'm showing you, "neither was there now
  


 5   the ford by which passed the expedition on the former
  


 6   occasion," does it look like he had been there before?
  


 7       A.    Yes.
  


 8       Q.    And whatever ford he had crossed the river at
  


 9   back then wasn't there anymore and it was now deep at
  


10   that spot; is that right?
  


11       A.    Yes.
  


12       Q.    And he also specifically talks about the
  


13   shifting channels; is that correct?
  


14       A.    Yes.
  


15       Q.    Does he also in this 1775 account talk about
  


16   the river dividing into branches?
  


17       A.    Yes.
  


18       Q.    Slide 31 then.  This top says Colonel Phillip
  


19   St. George Cooke, October 1846.  Is this another
  


20   historical account that you looked at?
  


21       A.    Yes.
  


22       Q.    Can you tell us what Colonel Cooke talked
  


23   about?
  


24       A.    Well, a little background on Colonel Cooke,
  


25   first.  Among the earliest military groups to try using


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1367


  


 1   the Gila River for conveyance were members of the
  


 2   so-called Mormon Battalion.  These were volunteers
  


 3   recruited from Mormon immigrants to fight in the
  


 4   Mexican war, which had broken out in 1846.
  


 5             In October of that year Colonel Phillip
  


 6   St. George Cooke led the Mormon Battalion westward from
  


 7   Santa Fe, New Mexico following the Gila Trail across
  


 8   Arizona.  After passing Gila Bend, Cooke wrote in his
  


 9   journal about a failed attempt to travel down the Gila
  


10   by boat, and this is what he wrote:
  


11             Quote, Sixty or seventy miles above the mouth
  


12   of the Gila, having more wagons than necessary, and
  


13   scarcely able to get them on, I tried the experiment,
  


14   with very flattering assurances of success, of boating
  


15   with two pontoon wagon beds, and a raft for the running
  


16   gear.  I embarked a portion of the rations, some road
  


17   tools, and corn.
  


18             And here's the key part of it:  The
  


19   experiment signally failed, owing to the shallowness of
  


20   the water on the bars; the river was very low.  In
  


21   consequence of the difficulty of approaching the river,
  


22   orders mistaken, et cetera, the flour was only saved
  


23   from the loading, and the pontoons were floated empty
  


24   to the crossing of the Rio Colorado, where they were
  


25   used as a ferry boat.
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 1             And note that this is Cooke's explanation
  


 2   about why his attempt to navigate the Gila was a
  


 3   failure, and it's one of those instances where a boat,
  


 4   or something tried to be a boat, was used on the river,
  


 5   but it's not a recognition that this was a reliable
  


 6   means of commerce.
  


 7       Q.    And were you present for this hearing when we
  


 8   had it back in June?
  


 9       A.    Yes, I was.
  


10       Q.    Do you recall some testimony back in June,
  


11   maybe success was in the eye of the beholder?  And I'm
  


12   paraphrasing there, but do you understand what I'm
  


13   asking about?
  


14       A.    Yes.
  


15       Q.    As a historian, do you think it's important
  


16   to look at the historical documents and the opinions of
  


17   the folks that were actually there on the ground?
  


18       A.    Yes.  And when you take this particular quote
  


19   in conjunction with the multitudes of other historical
  


20   documents, it indicates that this was, you know, an
  


21   anomaly.  There were a few other attempts to put boats
  


22   in the river, too, but none of them indicated, as the
  


23   multitude of historical documents show, that the Gila
  


24   River was navigable.  None of them show that it was
  


25   navigable on a reliable basis.
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 1       Q.    And the quote on this slide, is it from a
  


 2   primary source?  I mean is this actually Cooke talking
  


 3   here, or is it somebody talking about what Cooke
  


 4   thought about it?
  


 5       A.    This is taken from a report by Cooke.  It's
  


 6   entitled Report of Lieutenant Colonel Phillip
  


 7   St. George Cook of his March from Santa Fe, New Mexico
  


 8   to San Diego, Upper California.  And this is a House of
  


 9   Representatives executive document from the
  


10   30th Congress, First Session, published in 1848, and
  


11   this is Page 558.
  


12             So this was his official report to Congress
  


13   on his expedition to California.
  


14       Q.    And I forgot to ask you this question about
  


15   Slide 30, the Garces account from 1775, but without
  


16   going back on the slide, let's think about that one.
  


17             Was that 1775 account, to your knowledge,
  


18   before any non-Indian diversions or dams on the Gila or
  


19   Salt or Verde Rivers?
  


20       A.    Yes.
  


21       Q.    Were there any dams here, that you know of,
  


22   by non-Indians in 1775?
  


23       A.    As far as I know, there weren't any.
  


24       Q.    How about 1846, do you know of any
  


25   significant dams or diversions upstream from the Gila
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 1   River in 1846?
  


 2       A.    No.
  


 3       Q.    And the last part of this quote here on
  


 4   Slide 31, he talks about these pontoon wagon beds being
  


 5   floated empty to the crossing of the Rio Colorado.
  


 6   Would that be on the Gila?
  


 7       A.    Yes.
  


 8       Q.    Okay.  But --
  


 9       A.    Floated down the Gila to the Colorado.
  


10       Q.    And they were floated empty?
  


11       A.    Yes.
  


12       Q.    But does he say then at the bottom that those
  


13   same pontoon wagon beds were actually used as a ferry
  


14   boat on the Colorado?
  


15       A.    Correct.
  


16       Q.    Anything else of significance that you want
  


17   to talk about with Slide 31?
  


18       A.    No.
  


19       Q.    Okay.  Slide 32 says William H. Emory, 1846
  


20   and 1853?
  


21       A.    Yes.
  


22       Q.    Is this another thing that you relied upon?
  


23       A.    Yes.
  


24       Q.    Can you tell us what Mr. Emory said?
  


25       A.    Well, William Emory was exploring the
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 1   Southwest in 1846.  He described the Gila and its
  


 2   channel changes.  This is the top quote:  We encamped
  


 3   on an island where the valley is contracted by sand
  


 4   buttes in what had been very recently the bed of the
  


 5   river.  It was overgrown with willow, cane, Gila grass,
  


 6   flag grass, et cetera.  The pools in the old bed of the
  


 7   river were full of ducks, and all night the swan, brant
  


 8   and geese, were passing.
  


 9             Emory later served in 1853 on the Commission
  


10   to survey the new U.S.-Mexico border, which was then
  


11   the Gila River.  And in his report to Congress on this
  


12   effort, he stated that, quote, The north side is
  


13   bounded by the Gila River, which is not navigable, but
  


14   it is a never failing stream, discharging a large
  


15   volume of water.
  


16       Q.    Okay.  To your understanding, were these two
  


17   accounts by Emory prior to any significant diversions
  


18   or dams upstream of the Gila on the Salt or the Verde?
  


19       A.    Correct.
  


20             And I don't have the sources in my note here,
  


21   but these were from documents created by Emory, and the
  


22   sources are cited in my full report.
  


23       Q.    So on the second quote from 1853, Emory says
  


24   it's a never failing stream.  Do you see that?
  


25       A.    Yes, he does.
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 1       Q.    As a historian, would you take him to be
  


 2   saying it's essentially a perennial stream?
  


 3       A.    Well, I would take that, the never failing
  


 4   stream part of it, in conjunction with other historical
  


 5   documents, because other historical documents indicate
  


 6   that in some cases it did fail.
  


 7       Q.    But he was talking about a river that flowed
  


 8   at least most of the time, maybe?
  


 9       A.    Right, and he was obviously there at a time
  


10   of year when there was water in it.
  


11       Q.    And he was also talking about a river that
  


12   discharged a large volume of water?
  


13       A.    Yes.
  


14       Q.    But he specifically says it's not navigable;
  


15   is that right?
  


16       A.    Right, and he is a historical figure on the
  


17   river at that particular time offering his opinion
  


18   about that water.
  


19       Q.    So back in 1853, prior to any dams or
  


20   diversions upstream, when the river was flowing a large
  


21   portion of the time and discharging a large volume of
  


22   water, Emory, who was there on the ground and saw it,
  


23   still believed it not to be navigable; is that correct?
  


24       A.    Yes, and probably because of what he said in
  


25   1846 about the channel changing, which was the -- he
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 1   mentions that they camped near what had been very
  


 2   recently the bed of the river.
  


 3       Q.    Okay.  Anything else you want to talk about
  


 4   in Slide 32?
  


 5       A.    No.
  


 6       Q.    Slide 33 says Lieutenant Nathaniel Michler,
  


 7   1853.  Is this another account you relied upon?
  


 8       A.    Yes.
  


 9       Q.    Can you tell us what Mr. Michler said, or
  


10   Lieutenant Michler?
  


11       A.    Lieutenant Nathaniel Michler was with Emory
  


12   in 1853, and Michler described the Gila River in
  


13   relation to the Colorado River, comparing them,
  


14   essentially.
  


15             This is what Michler wrote:  The Colorado is
  


16   said to have but few tributaries; the Gila has several,
  


17   emptying in above and below the Pima's villages.  The
  


18   annual rise in both rivers usually takes place in the
  


19   months of May and June, sometimes as late as July, and
  


20   is caused by the melting of the snows in the mountains
  


21   near their headwaters; the freshets are not of long
  


22   duration.  Frequently the one stream will be up and the
  


23   other down.  The Gila becomes so low that a sandbar
  


24   forms at its mouth during the summer, and at no time
  


25   does it supply much water.  The Colorado on the
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 1   contrary, is navigable for small steamers, drawing two
  


 2   and two and a half feet of water as high up as Yuma.
  


 3   This is a great savings, as the cost of transportation
  


 4   of stores by trains across the desert is enormous.  The
  


 5   navigation is pretty good, meaning on the Colorado
  


 6   River, but, like all streams of the same nature, the
  


 7   channel frequently changes, owing to the shifting sands
  


 8   and the instability of the banks.
  


 9             So in effect, he's saying here that the
  


10   Colorado is navigable, but by implication, because of
  


11   the way he phrases it, he doesn't indicate that the
  


12   Gila was also navigable.
  


13       Q.    And is it your understanding that this 1853
  


14   account was before any significant dams or diversions
  


15   upstream of the Gila?
  


16       A.    Yes.
  


17       Q.    Or on the Gila?
  


18       A.    Yes.
  


19       Q.    As a historian, do you have an opinion about
  


20   what it means to say the Gila becomes so low that a
  


21   sandbar forms at its mouth during the summer?  Can you
  


22   tell us what you think that means?
  


23       A.    Just that there is such a lack of flow that
  


24   there's not enough current to wash the sand out
  


25   downstream into the Colorado.
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 1       Q.    Anything else you want to talk about on
  


 2   Slide 33?
  


 3       A.    No.
  


 4       Q.    Slide 34 says Samuel Steamboat Adams, 1860s?
  


 5       A.    Correct.
  


 6       Q.    Is Mr. Adams one of the folks you relied on
  


 7   the accounts of?
  


 8       A.    Well, this is actually a historical account
  


 9   that described -- from the 1890s that described -- I
  


10   think it was from the 1890s.  Let me double-check here.
  


11   What Samuel Steamboat Adams had suggested as a means of
  


12   navigating the Gila River.
  


13       Q.    And does this slide talk about his
  


14   suggestion?
  


15       A.    Yes.
  


16       Q.    Can you tell us what he said or what you want
  


17   to talk about with it?
  


18       A.    Well, to permit travel on both the Gila and
  


19   the Salt, no matter what their water levels were,
  


20   Samuel Adams, who is also known as Steamboat Adams --
  


21   and he, by the way, was a candidate for Arizona
  


22   Territory's nonvoting seat in Congress.  He advanced a
  


23   unique idea in the 1860s, which the newspaper reported
  


24   on his idea some years later.  According to the Weekly
  


25   Journal-Miner, one of Adams's notions aimed to address
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 1   the widely fluctuating flows of the Gila and the Salt
  


 2   Rivers.
  


 3             This was his idea:  Quote, The navigation of
  


 4   the Gila and the Salt Rivers with steamboats with big
  


 5   broad wheels something on the order of our present
  


 6   traction engine wheels, and when there was water, they
  


 7   were to act as water wheels and in places where the
  


 8   river sank, meaning went into a bed, they were to carry
  


 9   the boat over the dry land, and for protection, it was
  


10   to be provided with a double turret gun, one in front
  


11   and one behind, and in case of Indians it could be
  


12   turned on the enemy, and in tight pulls either on land
  


13   or water the firing of the gun at the rear acted as a
  


14   pusher by the recoil of the charge or shot from the
  


15   front or bow would make the vessel back out in case
  


16   they got stranded.
  


17       Q.    Every time I read this account I think of the
  


18   duck boats that they have in places where you tour,
  


19   where it's half truck/half boat.  Is that what you
  


20   think he's talking about here, something like that?
  


21       A.    Well, I have more a mental image of something
  


22   like on the side spinning.
  


23             But the important thing here is that there
  


24   was no indication in the historical record that Adams's
  


25   idea was ever tried.  And by the way, he also lost the
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 1   election for territorial delegate.
  


 2       Q.    But it's clear, isn't it, though, that Adams
  


 3   in the 1860s thought if you wanted to take a steamboat
  


 4   down the Gila River, you better put wheels on it?
  


 5       A.    Yeah, and also have a gun to fire it in
  


 6   places where the water was shallow.
  


 7       Q.    So we move on to Slide 35.  Slide 35 says
  


 8   Richard C. McCormick, 1870.  Is that another account
  


 9   that you looked at?
  


10       A.    Yes, it is.
  


11       Q.    Can you tell us what Mr. McCormick said?
  


12       A.    Well, although Steamboat Adams did not win
  


13   his election to Congress, Richard McCormick was elected
  


14   to the nonvoting House seat in 1869, and he served in
  


15   that position to 1875.
  


16             He offered this statement to Congress in
  


17   1870, when he was describing a possible railroad route
  


18   across Arizona:  For two hundred miles you follow the
  


19   valley of the Gila River.  And again, this is for a
  


20   possible railroad route.  For half or two-thirds of the
  


21   year it is a large river, and the other part a
  


22   comparatively small one.  It is not navigated.  The
  


23   valley of the Gila is narrow in many places.
  


24       Q.    Okay.  Anything else of significance with
  


25   Mr. McCormick's account?
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 1       A.    Just that he was on the scene, and he was
  


 2   saying specifically to Congress that the river was not
  


 3   being navigated, the Gila.
  


 4       Q.    Let's move on to Slide 36.  You talked a
  


 5   little bit earlier about sort of territorial newspapers
  


 6   and how they were boosters.  Do you recall that?
  


 7       A.    Yes.
  


 8       Q.    Were there some stories in these old
  


 9   newspapers that are going to be considered
  


10   tongue-in-cheek, sort of a joke?
  


11       A.    In fact, a lot of newspapers carried humor as
  


12   part of their reporting.
  


13       Q.    And this Slide 36 says Arizona Sentinel,
  


14   July 28, 1877.  Is this, in your opinion, an example of
  


15   one of those?
  


16       A.    Yes.
  


17       Q.    Can you tell us about what's on this slide
  


18   about that particular newspaper account?
  


19       A.    Well, first, I should point out that the
  


20   Arizona Sentinel was published in Yuma, so presumably
  


21   the publishers knew something about the characteristics
  


22   of the Gila River, at least on the lower reaches.
  


23             Commenting about how newspapers from far-away
  


24   locales were inaccurately publishing stories about
  


25   steamboats plying the Gila River, the Arizona Sentinel,
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 1   which was published in Yuma, ran a story on July 28th,
  


 2   1877, under the headline "Humorous If Not Intelligent,"
  


 3   and this newspaper article commented with
  


 4   tongue-in-cheek about several overland freight
  


 5   operators, calling them in jest by the term Captains.
  


 6             And this is the news story:  Captains
  


 7   Quinlan --
  


 8       Q.    Sorry.  This bottom bullet, is that a quote
  


 9   from the newspaper, the bottom part?
  


10       A.    Yes.
  


11       Q.    Sorry.  Go ahead.
  


12       A.    Captains Quinlan, Jenks, Cavaness, Bowley,
  


13   Fields, Noriega and other noted navigators between Yuma
  


14   and Tucson will very likely read this with surprise,
  


15   and admire the intelligence of the geographical sharp
  


16   of the Post.
  


17             The Post was an out-of-town newspaper that
  


18   had published a story about steamers going to, of all
  


19   places, Tucson on the Gila River.
  


20             And Captains Moore, Kerens & Mitchell,
  


21   Capron, and even our old friend Platt of Kansas City,
  


22   all of whom now run mail packets on the line, meaning
  


23   these were wagon trains, will smile and wonder what on
  


24   earth they bought so much barley for and why they went
  


25   off on the plains and fooled away thousands of dollars
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 1   to dig wells to supply their steam works -- which he's
  


 2   referring here to mules and horses that pulled the
  


 3   wagons.  Let's see, and fooled away thousands of
  


 4   dollars to dig wells to supply their steam works with
  


 5   water, while their crafts were sailing right along by
  


 6   water.
  


 7       Q.    The Gila River doesn't actually run to
  


 8   Tucson, does it?
  


 9       A.    No, it doesn't.
  


10       Q.    Let's move on to Slide 37.  This slide, the
  


11   heading says Arizona Territorial Legislature, 1865.
  


12   What is the quote you have here on this slide?
  


13       A.    Well, newspaper publishers and military
  


14   officials in Arizona were not the only people to
  


15   believe the Gila was not navigable.  Among the earliest
  


16   actions taken by the new territory's legislature
  


17   involved the issue of navigable streams in Arizona.
  


18             Meeting in 1865 in its Second Session, the
  


19   Arizona Territorial Legislature passed a memorial
  


20   asking Congress for an appropriation to improve the
  


21   navigation of the Colorado River.  The memorial sought
  


22   $150,000 to remove obstacles such as sandbars, snags,
  


23   boulders and other obstructions in the Colorado River's
  


24   bed, and it declared explicitly the Colorado River is
  


25   the only navigable water in this territory.
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 1             It's important to note they did not ask for
  


 2   similar money to improve navigation on the Gila River.
  


 3       Q.    Is your understanding that 1865 was before
  


 4   any significant non-Indian dams or diversions on the
  


 5   Gila, Salt or Verde?
  


 6       A.    Yes.
  


 7       Q.    Do you know what the -- how the Arizona
  


 8   Territorial Legislature was comprised?  Was it people
  


 9   from all over the territory?
  


10       A.    Yes.  In fact, some of the photographs are
  


11   out in the hall out here.  I don't know if the earliest
  


12   1865 people are out there.
  


13       Q.    So would there have been people from areas
  


14   where the Gila River flowed through in the Arizona
  


15   Territorial Legislature, likely?
  


16       A.    I don't -- likely.  I don't know for sure.
  


17       Q.    Moving on to Slide 38, you see the Twelfth
  


18   Annual Report of the U.S. Geological Survey, 1891.  Is
  


19   this an additional historical account that you relied
  


20   upon?
  


21       A.    Yes.
  


22       Q.    Can you tell us what you have here on this
  


23   slide about this 1891 account?
  


24       A.    This is from the U.S. Geological Survey's
  


25   report in 1891:  Quote, The floods of the Gila are
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 1   usually short and violent, the highest water occurring
  


 2   during the months of January and February.  During a
  


 3   freshet the river rises in some places from 8 to
  


 4   12 feet, and increases in width from 300 feet to a mile
  


 5   and a half.  It is sometimes impassable for weeks, and
  


 6   has the appearance in places of a sea of muddy water.
  


 7   The season of low water occurs during the months of
  


 8   June and July, the riverbed being then dry in places.
  


 9       Q.    Based upon your review of historical
  


10   accounts, if you happen to have property on both sides
  


11   of the river or needed to be on both sides of the river
  


12   and there was a river 300 feet wide to a mile and a
  


13   half wide of muddy water that lasts maybe for weeks,
  


14   would you sometimes need a boat to get across the
  


15   river?
  


16       A.    Very much so.
  


17       Q.    Did you see that in some of the historical
  


18   accounts, of people having boats primarily that crossed
  


19   the river during floods?
  


20       A.    I'm remembering one.  I don't remember if it
  


21   was the Gila or the Salt, but where the homesteader not
  


22   only got the parcel of property that contained the bed
  


23   of the river, but also an island in the middle, and he
  


24   had a boat specifically for that reason.
  


25       Q.    And this account particularly refers to a
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 1   season of low water occurs during the months of June
  


 2   and July.  Do you see that?
  


 3       A.    Yes.
  


 4       Q.    As a historian, does that imply to you that
  


 5   the low water that occurred during June and July
  


 6   happened fairly regularly in June and July and not just
  


 7   once in a while?
  


 8       A.    Yes.
  


 9       Q.    Moving on to Slide 39, this says Report of
  


10   Progress of Steam Measurements for the Calendar Year
  


11   1905, Part XI.  Colorado River Drainage Above Yuma
  


12   (U.S. Geological Survey Water Supply Paper No. 175).
  


13             Is this an additional historical source that
  


14   you relied upon?
  


15       A.    Yes.
  


16       Q.    Can you tell us what that Water Supply Paper
  


17   talked about?
  


18       A.    Well, the Water Supply Paper stated:  The
  


19   river, meaning the Gila, now, meaning 1905, flows in a
  


20   channel fully 1 mile north of the original channel....
  


21   At every flood the channel shifts.  The valley at its
  


22   narrowest is half a mile wide and the waters may occupy
  


23   any part or all of it.... The river contains an
  


24   enormous amount of mud and sand.  At times the waves of
  


25   sand traveling along the bed of the stream are so
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 1   large, the current is so swift, and the stream so
  


 2   shallow, that the river is broken into a uniform
  


 3   succession of waves 2 feet high and over.
  


 4             And I actually have a photograph from about
  


 5   this time that we'll see later.
  


 6             There was a table that accompanied this
  


 7   description recording the discharge at Gila City, which
  


 8   is Dome, Arizona, and it further indicated the erratic
  


 9   nature of the river.  For instance, on February 8th,
  


10   1905, the discharge of the river was 82,000 cubic feet
  


11   per second, but just eight days later, on
  


12   February 16th, there was no discharge at all.
  


13       Q.    The historical accounts we've talked about
  


14   over the last few minutes and that show up on your
  


15   PowerPoint, are those all the historical accounts you
  


16   looked at, or are they just samples, representative
  


17   samples of the ones you looked at?
  


18       A.    These are representative samples of the ones
  


19   that are in my report.  So there are many more in my
  


20   report of newspaper accounts, government reports,
  


21   explorers and so on.  And those, in turn, are
  


22   representative of many more that due to just space
  


23   limitations, that I did not include in my report.
  


24       Q.    And in your report, have you included
  


25   citations to the source documents of these historic
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 1   accounts?
  


 2       A.    Yes, they are all footnoted in my report.
  


 3       Q.    Let's move on to Slide 40.  Is this another
  


 4   sort of title slide showing that we're going to change
  


 5   and start talking about historical photographs now?
  


 6       A.    Yes, and I'm only going to present a small
  


 7   number of the photographs here, and there are many more
  


 8   that appear in my report.  And all photographs shown
  


 9   here are identified by the archival source, either in
  


10   this PowerPoint or in my report.
  


11       Q.    Okay.  Slide 41, is that one of the
  


12   historical photographs that you looked at?
  


13       A.    Yes.  This is a railroad bridge damaged in
  


14   1905 on the Gila River by a flood.  Note the river's
  


15   broad, sandy streambed.  And this is from the Arizona
  


16   Historical Society in Tucson.
  


17       Q.    Okay, and in 1905, would there have been
  


18   substantial dams and diversions on the Salt, Gila and
  


19   Verde by 1905?
  


20       A.    Yes.
  


21       Q.    Anything else you want to say about the
  


22   picture on Slide 41?
  


23       A.    No.
  


24       Q.    Okay.  Slide 42, is this another historical
  


25   photograph that you looked at?
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 1       A.    Yes.  This is the same railroad bridge from a
  


 2   different vantage point, the railroad bridge being
  


 3   damaged in 1905.  And I think it's important to
  


 4   emphasize here that there were no reports in the press
  


 5   that navigation interests or other boaters objected to
  


 6   the presence of this bridge, even as they rebuilt it.
  


 7       Q.    And I realize you're a historian and not a
  


 8   hydrologist, but from this photo, can you see multiple
  


 9   channels in the river?
  


10       A.    Yes.
  


11             And this is also from the Arizona Historical
  


12   Society in Tucson.
  


13       Q.    And again, is this during -- this is during a
  


14   flood?
  


15       A.    Aftermath of a flood.
  


16       Q.    Slide 43, is this another photo that you
  


17   looked at?
  


18       A.    Yes.  This is the same railroad bridge, and
  


19   again, from the Arizona Historical Society in Tucson.
  


20       Q.    Is this the same flood?
  


21       A.    Yes.
  


22       Q.    Slide 44, is this, again, another photograph
  


23   from the 1905 big flood on the Gila River?
  


24       A.    Yes.  This is workers using a small boat to
  


25   examine the railroad bridge that was damaged.  And note
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 1   that there's a ladder there to retrieve the men in the
  


 2   boat on the left-hand side, and there's also a rope
  


 3   that runs from either the ladder or close to it to pull
  


 4   the boat into the ladder so that the men could get in
  


 5   and out.  Again, this is from the Arizona Historical
  


 6   Society in Tucson.
  


 7       Q.    And again, as with the historical accounts,
  


 8   did you look at other historical photos that aren't
  


 9   included in your PowerPoint presentation?
  


10       A.    Many of them, yes.
  


11       Q.    Slide 45, is this another picture during the
  


12   1905 flood?
  


13       A.    Yes.  This is the repairs that are being made
  


14   to the damaged bridge.
  


15       Q.    And most of these pictures we're looking at
  


16   are from right around the 1900s; is that right?
  


17       A.    Yeah.  This one is 1905.  I have a few that
  


18   are post-statehood, but I tried to get as many either
  


19   before or around the time of statehood as possible.
  


20       Q.    Would there have been any photographs of,
  


21   say, when Garces was here in 1975?
  


22       A.    No, there -- I don't think photography became
  


23   common until the late 1800s.  There were photographers
  


24   that pioneered in, I think, the 1840s or 1850s; but
  


25   didn't become common until later.
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 1       Q.    Did we talk about Slide 45?
  


 2       A.    Just that it's repair efforts being made on
  


 3   the railroad bridge.
  


 4       Q.    Slide 46, is this another historical
  


 5   photograph that you looked at?
  


 6       A.    Yes.  This is a woman walking next to the
  


 7   flooding Gila River near Gila Bend in June of 1905.  I
  


 8   mentioned that one of the earlier historical documents
  


 9   talked about standing waves of muddy water, and you can
  


10   see those out there next to her.  This is from the
  


11   Arizona Historical Society in Tucson.
  


12       Q.    And this is about the same time as the
  


13   flooding pictures we just looked at?
  


14       A.    Right.
  


15       Q.    How about Slide 47, what's that show?
  


16       A.    This is a view of the Gila River.  It's
  


17   identified on the back as being at Wilton Crossing, but
  


18   the caption probably should have been, in fact, it was
  


19   Wellton, which is just upstream from Yuma.
  


20             You should note that the U.S. Geological
  


21   Survey Water Supply Paper No. 289, which was published
  


22   the same year as this photo, described the Gila's
  


23   floods as torrential, thus making the Gila, quote,
  


24   sometimes impassable for weeks and it has the
  


25   appearance of a sea of muddy water.
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 1             The same USGS Water Supply Paper noted that
  


 2   the Gila was totally dry in June and July.  This photo
  


 3   is from the Phoenix Public Library.
  


 4       Q.    And again, recognizing you're a historian and
  


 5   not a hydrologist or geomorphologist, does this
  


 6   photograph appear to show multiple channels?
  


 7       A.    Yes, it does.
  


 8             And I compared this particular photograph to
  


 9   Google Earth, and the topography looking down, looking
  


10   at the river in Google Earth, would appear to support
  


11   that this is probably near Wellton.
  


12       Q.    Slide 48, is this another historical
  


13   photograph that you looked at?
  


14       A.    Yes.  This is A.R., whoever A.R. was, at
  


15   Buckeye Dam on December 8th, 1907.  This is from the
  


16   Salt River Project Archives.
  


17       Q.    Is that on the Gila?
  


18       A.    Yes.
  


19       Q.    Slide 49, is that another historical
  


20   photograph?
  


21       A.    Yes.  This is the Gila River and Buckeye Dam,
  


22   December 8th, 1907.  This is from the Salt River
  


23   Project Archives.
  


24       Q.    Slide 50, what does that show?
  


25       A.    This is the Gila River ferry in 1913.  This
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 1   is from the Arizona Historical Society in Tucson.  The
  


 2   information that the Historical Society had does not
  


 3   indicate where on the Gila this ferry was.
  


 4       Q.    Does this ferry appear to be taking a car
  


 5   across -- getting ready to take a car across the river?
  


 6       A.    It looks that way, yes.
  


 7       Q.    Move to Slide 51.  Is this another photograph
  


 8   that you looked at?
  


 9       A.    Yes.  This is the flooding Gila River looking
  


10   downstream from Gillespie Dam March 5th, 1938.  This is
  


11   from the records of the Bureau of Reclamation at the
  


12   National Archives branch in Denver.
  


13       Q.    And again, recognizing you're a historian and
  


14   not a hydrologist, does this 1938 photograph appear to
  


15   show multiple channels during the flood?
  


16       A.    Yes.
  


17       Q.    Slide 52, what's this?
  


18       A.    This is the dry Gila River near Antelope Hill
  


19   January 16th, 1940.  This is about 40 miles upstream
  


20   from Yuma.  This is from the records of the Bureau of
  


21   Reclamation, National Archives branch in Denver,
  


22   Colorado.
  


23       Q.    Let's move on to Slide 53.  Slide 53 a title
  


24   slide suggesting that we're moving on to a different
  


25   topic?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1391


  


 1       A.    Yes.
  


 2       Q.    And what's this topic you're going to talk
  


 3   about now?
  


 4       A.    I'm going to talk about the types of boats
  


 5   that plied the Colorado River prior to Arizona
  


 6   statehood.
  


 7             In order to fully appreciate the
  


 8   nonnavigability of the Gila River at or before the time
  


 9   of statehood, you not only need to look at all of the
  


10   accounts of historical parties who were on the scene at
  


11   the time, but you also need to look at the types of
  


12   watercraft that were prevalent in the late 19th century
  


13   and early 20th centuries.  And those could be seen on
  


14   the Colorado.
  


15             But even on the Colorado, which generally had
  


16   a substantially greater flow than the Gila, it was
  


17   clearly difficult to navigate, as the following slides
  


18   will illustrate.
  


19       Q.    Okay.  Slide 54.
  


20                  CHAIRMAN NOBLE:  Mr. McGinnis?
  


21                  MR. MCGINNIS:  Yes, sir.
  


22                  CHAIRMAN NOBLE:  Could we take ten?
  


23                  MR. MCGINNIS:  You bet.  I think we're
  


24   close to wrapping up.  It's probably a good time to
  


25   take a break.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1392


  


 1                  CHAIRMAN NOBLE:  So that you can gather
  


 2   your thoughts and try to figure out how to wrap it up.
  


 3                  MS. HERNBRODE:  My thoughts are
  


 4   completely gathered, but let's go ahead and take a
  


 5   break.
  


 6                  (A recess was taken from 11:17 a.m. to
  


 7   11:32 a.m.)
  


 8                  CHAIRMAN NOBLE:  We are ready to go back
  


 9   on, and just by way of announcement, at least so
  


10   Mr. McGinnis and Dr. Littlefield will know, we'll break
  


11   at about noon, and due to the fact that the closest of
  


12   the cafeterias is closed, that is, the Capitol one,
  


13   we're going to take an hour and a half for lunch and
  


14   come back around 1:30.
  


15                  Mr. Mehnert informs us that there is a
  


16   DES cafeteria across the street, I believe in this
  


17   direction.
  


18                  MR. MEHNERT:  Across Jefferson.
  


19                  CHAIRMAN NOBLE:  It's across Jefferson,
  


20   that's available for you.  I think the lunch trucks may
  


21   still be coming, or do they not come?
  


22                  MR. MEHNERT:  I don't know.
  


23                  CHAIRMAN NOBLE:  We don't look for the
  


24   lunch trucks.
  


25                  And there may be a need for us to
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 1   conclude before 5:00 this afternoon.  We'll let you
  


 2   know after lunch if we're going to end early today due
  


 3   to conflicts with one or more Commissioners which could
  


 4   deprive us of a quorum.
  


 5                  Any questions or comments?
  


 6                  Then, Mr. McGinnis --
  


 7                  You did.  You stood up.  That must mean
  


 8   you have something.
  


 9                  MS. HERNBRODE:  I just wanted to remind
  


10   you, Mr. Chairman, that we will need to switch out my
  


11   computer for their computer to do our portion of the
  


12   cross, so that may take a few minutes to do.  I'm happy
  


13   to start before lunch, if you want to do that, but it
  


14   may be pushing it to get those things all done at any
  


15   time.
  


16                  CHAIRMAN NOBLE:  Let's see where we get
  


17   to.  Mr. McGinnis.
  


18                  MR. MCGINNIS:  Yes, sir.
  


19   BY MR. MCGINNIS:
  


20       Q.    Dr. Littlefield, before the break I think we
  


21   were getting ready to start talking about boating on
  


22   the Colorado; is that right?
  


23       A.    Yes.
  


24       Q.    Before we get there, with respect to
  


25   steamboats, you said you were here during the testimony
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 1   back in June, right?
  


 2       A.    Yes, I was.
  


 3       Q.    Do you recall some testimony about steamboats
  


 4   going up the Gila to either Gila City or Dome?
  


 5       A.    Yes, I remember that.
  


 6       Q.    In your review of the historical documents,
  


 7   do you recall seeing any primary sources or other
  


 8   historical documents that talked about the steamboats
  


 9   going up to Dome?
  


10       A.    No, I've seen secondary sources, but I have
  


11   specifically looked for primary sources as well.
  


12   That's not to say that there aren't any.  I just have
  


13   never found any.
  


14       Q.    But you have seen stories of steamboats going
  


15   up the Gila some distance, right?
  


16       A.    Correct.
  


17       Q.    But specifically at Dome or Gila City, have
  


18   you seen a primary source that says that?
  


19       A.    No.
  


20       Q.    Okay.  I think we were on Slide 54.  Can you
  


21   tell us about this slide?
  


22       A.    Well, Lieutenant J.C. Ives was sent by the
  


23   U.S. military in the mid 1850s to investigate the
  


24   navigability of the Colorado River.  His written report
  


25   later noted that the Colorado River was extremely
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 1   difficult to navigate because, quote, the channel is
  


 2   exceedingly circuitous and constantly shifting,
  


 3   unquote.  These are characteristics similar to the Gila
  


 4   River.  And he further noted that the repeated presence
  


 5   of sandbars and shoals.
  


 6             He also added, quote, boats rarely make a
  


 7   trip between Tidewater and Fort Yuma without grounding
  


 8   many times a day.  By working them about in the
  


 9   shifting sand, and as a last resort, by lightening the
  


10   boat of the cargo, these shoals may always be passed
  


11   with more or less labor.
  


12             And this is from his report to Congress in
  


13   1861.
  


14       Q.    And the next several slides we're going to
  


15   talk about are either drawings or photographs of
  


16   boating on the Colorado River in the 1800s; is that
  


17   right?
  


18       A.    They're mostly -- these are mostly -- the one
  


19   of Ives are mostly drawings.
  


20       Q.    Have you seen any historical photographs of
  


21   boating on the Gila River in the 1800s?
  


22       A.    No.
  


23       Q.    How about any drawings --
  


24       A.    Well, I mean with the exception of like the
  


25   pontoon boat and -- you know, I didn't see a photograph
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 1   of that.  Were you asking about a photograph?
  


 2       Q.    Yeah, photographs of boating on the Gila
  


 3   River in the 1800s.
  


 4       A.    No.
  


 5       Q.    Excluding ferries.
  


 6       A.    No.
  


 7             Excluding what?
  


 8       Q.    Excluding ferries.
  


 9       A.    Oh, correct.
  


10       Q.    Anything else you want to talk about about
  


11   Slide 54?
  


12       A.    No.
  


13       Q.    Slide 55, what's that?
  


14       A.    This is Ives, another drawing of Ives'
  


15   exploration that was submitted to Congress.  Note that
  


16   they are using a rope there to line the boat up the
  


17   Colorado River due to the shallow channel.
  


18       Q.    Okay.  Slide 56, who is that gentleman?
  


19   Sorry.
  


20             Let's go to Slide 56.  Who is that gentleman
  


21   in Slide 56?
  


22       A.    This is John Wesley Powell in 1874.  A few
  


23   comments about this photo and Powell.  Ives' expedition
  


24   up the Colorado River in the mid 1850s may have been
  


25   one of the earliest attempts to navigate that stream,
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 1   but probably the most famous expeditions on the
  


 2   Colorado were the two led by Explorer John Wesley
  


 3   Powell.
  


 4             Unlike Ives, who had used a steamboat to go
  


 5   upstream on the Colorado, Powell went downstream on
  


 6   wooden dories through the Grand Canyon, which Ives, by
  


 7   the way, never got to.  Powell's first expedition was
  


 8   in 1869 and then he went again in 1871 to '72.
  


 9             Powell made it clear after the first trip
  


10   that while he had survived the experience, the
  


11   multitude of rapids and other obstacles along this
  


12   portion of the Colorado River made it hardly
  


13   practicable as a possible water-based access route to
  


14   the interior of North America.
  


15             Indeed, his experiences and those of his crew
  


16   in the first trip proved to be so frightening that
  


17   several crew members opted to climb out of the canyon,
  


18   where they were subsequently killed by Indians, rather
  


19   than continue on the river.
  


20             And this is a photograph of Powell in 1874.
  


21   It's from the U.S. National Park Service online photo
  


22   collection.
  


23       Q.    Is it your understanding that the Colorado
  


24   River has been determined navigable at least on the
  


25   stretch in Arizona?
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 1       A.    Yes, that's my understanding.
  


 2       Q.    Is it your understanding that the historic
  


 3   flow of the Colorado River is greater or less than the
  


 4   Gila River?
  


 5       A.    Substantially larger.
  


 6       Q.    Okay.  Moving on to Slide 57.  This refers to
  


 7   a photograph of Powell's dories on the Colorado River,
  


 8   1871 and 1872?
  


 9       A.    Right.
  


10       Q.    Can you talk about that slide for a while?
  


11       A.    This is his photograph taken on the second
  


12   trip down the Colorado, this time focusing more on
  


13   gathering scientific information than he had in his
  


14   first expedition.
  


15             This expedition, unlike the first, was made
  


16   during low water, and while the rapids on the trip were
  


17   not as terrifying as the first venture, the second
  


18   journey still faced major difficulties bypassing rocks
  


19   and rapids.  Powell obviously brought a photographer
  


20   along on this trip, and the resulting photos documented
  


21   the nature of the dories that Powell used.
  


22             This is the photograph of Powell's dories on
  


23   the Colorado River.  Notice the latched-on armchair on
  


24   the boat in the foreground.  Powell commanded the
  


25   expedition from this chair.
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 1       Q.    Okay.  Slide 58?
  


 2       A.    This is Powell's crew with their dories in
  


 3   the Grand Canyon, 1871 to '72.  This is from the
  


 4   National Park Service online photo collection.
  


 5       Q.    Okay.  Slide 59?
  


 6       A.    Another photograph of Powell's expedition,
  


 7   1871 to 1872.  This photo is from the Library of
  


 8   Congress in Washington, D.C.
  


 9       Q.    In addition to these -- don't go yet.
  


10             In addition to these photos showing the
  


11   dories of Powell, is it your understanding that there
  


12   were also steamboats up the Colorado River in the
  


13   1800s?
  


14       A.    Not as far as the Grand Canyon, but, yes,
  


15   below it.
  


16       Q.    And have you looked at historical documents
  


17   that talk about those steamboats on the Colorado?
  


18       A.    They mostly went to Yuma.  Some did go a
  


19   little further upstream from there.
  


20       Q.    Is it your understanding as a historian, and
  


21   based upon those historical accounts, that steamboats
  


22   on the Colorado were relatively frequent during that
  


23   period of time?
  


24       A.    Yes.
  


25       Q.    Moving on to Slide 60, is this more
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 1   photographs from the Powell expedition?
  


 2       A.    Yes.  This is a stereographic photograph of
  


 3   the type of dory used by Powell, and again, you can see
  


 4   the armchair tied on, which is where Powell sat.
  


 5       Q.    What's stereographic mean?
  


 6       A.    That was a type of photograph that was
  


 7   popular in the late 1800s, early 1900s, where, as the
  


 8   name implies, two images were taken, and I don't know
  


 9   the technical way, means of how they did it, but it
  


10   basically, when viewed through a proper viewer, it made
  


11   it appear -- it provided depth to the photo.
  


12       Q.    So if you looked through some particular lens
  


13   or viewer at this photograph, you would see one boat
  


14   and not two, is that the idea?
  


15       A.    You would see one, and it would appear to be
  


16   you would be able to see off in the distance as if you
  


17   were seeing it with your normal eyes.
  


18       Q.    Slide 61.  Is this more photographs from
  


19   Powell's trips?
  


20       A.    Yes, and you can see the rapids in the
  


21   background there that they were confronted with.
  


22       Q.    Slide 62, is this another Powell photograph?
  


23       A.    This is their camp.  It doesn't have anything
  


24   to do with navigability, but I just like the photo.
  


25       Q.    Okay.  Slide 63, is this a different trip up
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 1   the Colorado than what we just talked about?
  


 2       A.    Yes.  Another boating expedition, this time
  


 3   up the Colorado River, was made in 1871 just as Powell
  


 4   was journeying through the Grand Canyon the second
  


 5   time.  This expedition was commanded by Lieutenant
  


 6   George M. Wheeler, and the upriver expedition had been
  


 7   directed by Congress to explore the American West and
  


 8   make topographic maps of that area, as well as to
  


 9   report on its characteristics.
  


10             As part of this effort, Wheeler and his party
  


11   were to locate the head of navigation on the Colorado
  


12   River.  Wheeler's expedition started from Camp Mohave
  


13   in Arizona Territory on September 15th, 1871, and using
  


14   small rowboats, the group made it upstream to the mouth
  


15   of Diamond Creek, often having to portage around
  


16   rapids.  They covered a distance of 260 miles in
  


17   31 days.
  


18             This is a photograph of George Wheeler's
  


19   upstream Colorado expedition leaving Camp Mohave in
  


20   1871, and this photo is from the Library of Congress.
  


21       Q.    Okay.  Slide 64, is this another Wheeler
  


22   photograph?
  


23       A.    This is a stereographic photo of Wheeler, the
  


24   Wheeler expedition at Black Canyon in 1871.  It's from
  


25   the Library of Congress.
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 1       Q.    Okay, Slide 75 then; or excuse me, 65.  This
  


 2   is another Wheeler photograph?
  


 3       A.    Another Wheeler photograph.  This is showing
  


 4   one of his boats at Camp Big Horn.  Note the boat on
  


 5   the beach.  And this is from the Library of Congress.
  


 6       Q.    Slide 66 is labeled Conclusions.  Does that
  


 7   mean we're getting close to the end?
  


 8       A.    It does, indeed.
  


 9       Q.    Okay.  Does this slide set forth a summary of
  


10   your conclusions in this case?
  


11       A.    Yes.
  


12       Q.    Okay, can you walk us through that?
  


13       A.    There are multitudes of historical documents
  


14   that describe the Gila River at many points in time
  


15   before Arizona statehood in 1912.  These are documents
  


16   that were generated by people who were actually on the
  


17   scene and viewed it or understood descriptions about
  


18   the Gila River at the time.
  


19             These documents include a wide spectrum of
  


20   published and unpublished sources, including
  


21   U.S. Government and state and territorial materials,
  


22   diaries, journals, reminiscences and other archival
  


23   records and photographs.
  


24             From this wealth of information, covering a
  


25   huge array of documentary sources, there's only one


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1403


  


 1   conclusion that can be reached; a conclusion, which I
  


 2   need to stress here, that was also reached by literally
  


 3   hundreds of contemporaneous observers:  That the Gila
  


 4   River was not navigable or susceptible of navigation on
  


 5   or before February 14, 1912.
  


 6             And again, it's important to note that this
  


 7   conclusion comes from literally hundreds of documents,
  


 8   maps, and illustrations created by people who knew the
  


 9   Gila River as it existed in their own time; not a
  


10   reconstruction of the past looking backward in time.
  


11       Q.    So is it your opinion, based upon your
  


12   education and training and experience as a historian,
  


13   that the Gila River in its ordinary and natural
  


14   condition was neither actually navigated nor
  


15   susceptible to navigation on or before February 14th,
  


16   1912?
  


17       A.    Well, with the exception of those one or two
  


18   instances of people attempting to put a boat in, yes,
  


19   that would be my conclusion.
  


20       Q.    Okay.  Those were just attempts?
  


21       A.    Correct.
  


22       Q.    And before we turn you over for
  


23   cross-examination, is there anything else, in addition
  


24   to what you've talked about this morning, what's in
  


25   your PowerPoint, and what's in your report, that you
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 1   would like to talk to the Commission about on this
  


 2   subject?
  


 3       A.    I just want to again emphasize that the
  


 4   PowerPoint is a sampling of what's in my full report,
  


 5   and my full report contains many more examples than
  


 6   what I've presented here; and that everything both in
  


 7   this PowerPoint and in my report is cited with
  


 8   footnotes in my report.
  


 9                  MR. MCGINNIS:  Mr. Chairman, I believe
  


10   that concludes Dr. Littlefield's direct examination.
  


11   Now I guess we need to decide whether you want to go
  


12   with the cross now or --
  


13                  CHAIRMAN NOBLE:  We have made a
  


14   decision.
  


15                  MR. MCGINNIS:  Okay.
  


16                  CHAIRMAN NOBLE:  If that's all right.
  


17                  MR. MCGINNIS:  That's your decision.
  


18                  CHAIRMAN NOBLE:  Joy, we will break now
  


19   for lunch and come back in 90 minutes and then we will
  


20   begin your examination of Dr. Littlefield.
  


21                  So since it's a quarter to 12:00, that
  


22   means a quarter after 1:00 we'll be back here working
  


23   hard.
  


24                  MS. HERNBRODE:  Thank you, Mr. Chairman.
  


25                  (A lunch recess was taken from
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 1   11:46 a.m. to 1:15 p.m.)
  


 2                  CHAIRMAN NOBLE:  Before we turn
  


 3   Dr. Littlefield over to Joy, let's talk a little bit
  


 4   about the possibility that the Salt River hearings may
  


 5   need to have some more time than the five days that we
  


 6   have scheduled them for, and we're looking at possibly
  


 7   Wednesday, the 18th, and Thursday, the 19th of February
  


 8   for additional dates.
  


 9                  MR. MEHNERT:  If needed.
  


10                  MR. BREEDLOVE:  Correct, if needed.
  


11                  MR. MEHNERT:  If necessary, yeah.
  


12                  MS. HERNBRODE:  Mr. Chairman, those
  


13   dates -- I'm looking at John.  Are you good with those
  


14   dates, John?  Okay, those dates are good for the
  


15   attorneys for the State.  Let me double-check with
  


16   John.  I suspect you may need more like three days,
  


17   though.
  


18                  CHAIRMAN NOBLE:  Well, that's why we
  


19   started on Wednesday.
  


20                  MS. HERNBRODE:  I see.  All right.
  


21                  MR. MEHNERT:  That's what I was
  


22   thinking, too.
  


23                  CHAIRMAN NOBLE:  If necessary, we could
  


24   go through -- we would schedule 18, 19 and 20, with the
  


25   anticipation that we wouldn't need to meet at all.
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 1                  COMMISSIONER HORTON:  With the hope.
  


 2                  MS. HERNBRODE:  Those dates would be
  


 3   fine with the State.
  


 4                  CHAIRMAN NOBLE:  Thank you.  Any others
  


 5   that want to say no?
  


 6                  If you'll relay it around the column,
  


 7   that would be fine.  Thank you.
  


 8                  MS. HERNBRODE:  There's a lot of nodding
  


 9   yes going on.
  


10                  CHAIRMAN NOBLE:  Okay.  Then we will go
  


11   ahead, George, and you'll --
  


12                  Mr. Hood.
  


13                  MR. HOOD:  I just didn't want you to be
  


14   waiting for me.  It works for Freeport.  Thank you,
  


15   Mr. Chairman.
  


16                  CHAIRMAN NOBLE:  Okay, then we'll go
  


17   ahead and set that up.
  


18                  MR. MEHNERT:  Yes.
  


19                  COMMISSIONER HORTON:  State that again.
  


20                  CHAIRMAN NOBLE:  18, 19 and 20 of
  


21   February, at a location yet to be determined, but at
  


22   least we'll organize the dates and then start working
  


23   on the location.  Pretty obvious this room wouldn't be
  


24   available.
  


25                  MS. HERNBRODE:  Mr. Chairman, would this
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 1   be a good time for a procedural motion on the Salt and
  


 2   perhaps the Verde?
  


 3                  CHAIRMAN NOBLE:  Certainly.
  


 4                  MS. HERNBRODE:  I would move that going
  


 5   forward with exhibits that are submitted on the Salt
  


 6   and the Verde, if each item could have its own evidence
  


 7   number, that will make briefing and ultimately any
  


 8   appeals that any party needs to have much more -- much
  


 9   easier to refer to the record, rather than having to
  


10   break it into parts, as we've done.  I'd just
  


11   appreciate if the Commission would consider giving each
  


12   thing its own number.
  


13                  CHAIRMAN NOBLE:  Okay.  Explain to the
  


14   Commission what we would have to go back and redo.
  


15                  MS. HERNBRODE:  I am not -- I understand
  


16   that you have a significant amount of evidence already
  


17   in.  I would not -- I would be delighted if you wanted
  


18   to go renumber that, but I am not expecting that you
  


19   would renumber that.
  


20                  I'm just hoping that as we go forward
  


21   and anticipate that the parties will be submitting
  


22   evidence on the Verde and the Salt Rivers, that each
  


23   document that comes in gets its own evidence number.
  


24                  CHAIRMAN NOBLE:  Regardless of the
  


25   stream to which it is related?
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 1                  MS. HERNBRODE:  Correct.
  


 2                  CHAIRMAN NOBLE:  Yes.
  


 3                  MR. HELM:  I have kind of a related
  


 4   motion, also, along those same lines.
  


 5                  CHAIRMAN NOBLE:  Why don't you go ahead
  


 6   and make it and then we'll -- could we have your name
  


 7   for the record.
  


 8                  MR. HELM:  John Helm.  I'm sorry.
  


 9                  CHAIRMAN NOBLE:  Thank you.
  


10                  MR. HELM:  I have a problem with the
  


11   concept that we seem to be entertaining that everything
  


12   is being melded into one, the San Pedro, the Santa
  


13   Cruz, the Gila, it's all of a sudden gotten to the
  


14   point where it's like we're talking about one river.
  


15                  We're not.  We're talking about three
  


16   rivers.  My clients did not participate in the
  


17   San Pedro or the Santa Cruz.  There is an enormous
  


18   amount of evidence that went in in those hearings that
  


19   we did not get an opportunity to cross-examine the
  


20   people who were presenting it, all right.  And to bring
  


21   that evidence into this case wholesale, without the
  


22   opportunity for my clients to have the right to
  


23   cross-examine those witnesses, I would suggest to you
  


24   might be a denial of due process.
  


25                  We would object to it to that extent,
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 1   and we would like to get that -- we're just getting it
  


 2   on the record, and I know we will do -- I did not
  


 3   respond in the San Pedro motion, because as I read
  


 4   that, that was a question of whether I objected to you
  


 5   taking information from the Gila and putting it into
  


 6   the San Pedro.  And since I didn't participate in
  


 7   either one of those, nor did my clients, we didn't
  


 8   think we had a horse in that race over there, and so we
  


 9   were trying to stay out of it.
  


10                  But we do object to that process here.
  


11   We're not interested in having what came out of Beaver
  


12   Creek up there put down into the Gila without some
  


13   proof and an opportunity to cross-examine.
  


14                  CHAIRMAN NOBLE:  Mr. McGinnis.
  


15                  MR. MCGINNIS:  I just had a question,
  


16   clarification as to what Joy had asked you to do.  She
  


17   and I had talked about it earlier and I thought I
  


18   understand it.
  


19                  I think what she's saying is, each item
  


20   of evidence submitting for the Salt, for example, have
  


21   a specific number.  Not that that item have the same
  


22   number for all the different watercourses.  So it would
  


23   be Salt River X40, and that wouldn't have any bearing
  


24   on the Verde River.
  


25                  MS. HERNBRODE:  Verde River X40, yeah.
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 1                  MR. MCGINNIS:  That's the way I
  


 2   understood what she was asking, and the conversation
  


 3   the two of you just had made me think that you were
  


 4   thinking of something else.
  


 5                  CHAIRMAN NOBLE:  I was.
  


 6                  MR. MCGINNIS:  Was, was it?
  


 7                  CHAIRMAN NOBLE:  I was.
  


 8                  MR. MCGINNIS:  Okay.
  


 9                  CHAIRMAN NOBLE:  Joe.
  


10                  MR. SPARKS:  Mr. Chairman, members of
  


11   the Commission, we've tried to make it easier for the
  


12   Commission and the other parties by giving our evidence
  


13   a number.  So if the Commission proceeds to require a
  


14   number, I was hoping that you would allow us to, say,
  


15   add the initials of the client to the number that we
  


16   used in our submission of evidence to be that
  


17   identifier, as opposed to putting a new set of
  


18   evidentiary numbers on it before the Commission.
  


19                  CHAIRMAN NOBLE:  Thank you.  Anybody
  


20   else have any comments on either one of the requests
  


21   that we have had?
  


22                  What do we do with regard to Mr. Helm's
  


23   situation?  Is there any evidence that you're concerned
  


24   about right now that may be in play that you didn't
  


25   have an opportunity to cross-examine on?
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 1                  MR. HELM:  Yeah, I thought I referenced
  


 2   it, but obviously not good enough.  The beaver evidence
  


 3   is one that is a particular nasty one for me because I
  


 4   saw one of the experts submit some stuff and some
  


 5   notices to everybody, and my quick review of it was
  


 6   that this was all beavers on a different river.
  


 7                  MR. BREEDLOVE:  What's the concern?  I
  


 8   don't understand what you mean.  You think that we're
  


 9   bringing that evidence into here?
  


10                  MR. HELM:  Yes, exactly.  I saw
  


11   Mr. Hood, I believe it was, filed an entire transcript
  


12   from the -- was it the San Pedro?
  


13                  MR. HOOD:  I believe so.
  


14                  MR. HELM:  In this hearing.  And that's
  


15   what I took him to be trying to do.
  


16                  If I'm wrong, I apologize to Mr. Hood.
  


17   But I think if we're going to bring in evidence from
  


18   other hearings, people who didn't play in those
  


19   hearings should have an opportunity to cross-examine
  


20   and present evidence that contradicts it, what have
  


21   you.
  


22                  CHAIRMAN NOBLE:  Mr. Hood.
  


23                  MR. HOOD:  The reason for putting those
  


24   transcripts in, the broad reason is, there was a lot of
  


25   discussion about broad hydrologic concepts in some of
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 1   those earlier hearings that we've not been repeating,
  


 2   and we're trying to keep things more concise.  So
  


 3   rather than have Rich go into some of the same things
  


 4   over and over again, we're incorporating those
  


 5   transcripts so we can cite back to that.  It's just
  


 6   like what we've done in the Santa Cruz briefing.  We
  


 7   cited back to some of those broad concepts from the
  


 8   San Pedro proceeding.
  


 9                  So that's the reason for that.  It's not
  


10   saying that the beaver dams on the San Pedro are
  


11   relevant to the Gila.  I don't think I've even argued
  


12   that, so...
  


13                  CHAIRMAN NOBLE:  Mr. Helm, would you
  


14   identify in writing any specific areas in the
  


15   transcripts that were moved across into the case, what
  


16   you would like to cross-examine on and let us know?
  


17                  MR. HELM:  Well, I could do that, but
  


18   not, obviously, this week.
  


19                  CHAIRMAN NOBLE:  Oh, no.
  


20                  MR. HELM:  But I could certainly do
  


21   that.  And, in fact, I can't do it for probably the
  


22   next three weeks because I'm going to the U.S. Open
  


23   after we finish up here, and I have my real job.  So
  


24   short of that, yeah, oh, sure, I can go through and
  


25   point out what we --
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 1                  CHAIRMAN NOBLE:  Didn't Rory win that
  


 2   already?  Oh, no.
  


 3                  MR. HELM:  It's a different sport.  It's
  


 4   one where we go fast and we do go up navigable rivers.
  


 5                  CHAIRMAN NOBLE:  If you'll let us know
  


 6   what you think that you should have had an opportunity
  


 7   to work on, we'll see what we can work out.
  


 8                  MR. HELM:  Sure.  I can tell you right
  


 9   now one area is the beavers.
  


10                  MR. HOOD:  And I just want to clarify my
  


11   comment as well, and maybe not broad enough.  There
  


12   also was cross-examination, for instance, of
  


13   Mr. Hjalmarson that I think has applicability to the
  


14   other streams.  So, yeah, he's put in evidence on Gila
  


15   proceedings in the past, and so I think it's
  


16   appropriate to have that information, that
  


17   cross-examination, that we may or may not have an
  


18   opportunity with him here in these proceedings, and we
  


19   want that in the record.
  


20                  MR. HELM:  I would obviously object to
  


21   that.  I mean at some point in time I mean, you know,
  


22   I'm just going to get 15 guys from Boston who canoe up
  


23   and down the Charles River and put their affidavits in.
  


24   I mean there has to be some limit to how far I can
  


25   spread my experts around.  We've got guys to go back to
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 1   1985 here that we could all consider because we've all
  


 2   heard -- or at least a few of us have heard them all.
  


 3   I realize Mr. Hood hasn't been around that long in
  


 4   these proceedings.
  


 5                  CHAIRMAN NOBLE:  Mr. Mood may not have
  


 6   been born by then.
  


 7                  MR. HELM:  He may not have been, you
  


 8   know.  But we've got to have a limit on something, and
  


 9   if he wants to drag witnesses in from other hearings, I
  


10   don't think that meets with any of the standards of due
  


11   process that I'm aware of.
  


12                  CHAIRMAN NOBLE:  Okay.  And just to
  


13   clarify, on these proceedings that you did not
  


14   participate in, were you a named party in those
  


15   proceedings?
  


16                  MR. HELM:  I don't know.  If it was, it
  


17   was not because somebody told me that I had something
  


18   to defend or something to prosecute, so I don't -- I'm
  


19   reasonably sure my clients weren't served in the normal
  


20   proceedings through the clerk down at the courthouse.
  


21   And so I'm not participating in those.  I don't think
  


22   service on the attorney could arguably be.  You know,
  


23   it's just like picking an attorney out of the -- I
  


24   could serve you.
  


25                  CHAIRMAN NOBLE:  If you'll get us some
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 1   subject matters that you believe you should have had an
  


 2   opportunity to examine on, we'll get back to you on
  


 3   that.
  


 4                  MR. HELM:  I will add it.
  


 5                  CHAIRMAN NOBLE:  Okay.
  


 6                  MR. HOOD:  And, Mr. Chairman, just so
  


 7   that you're aware, it does look like Mr. Helms' client
  


 8   is a party to the San Pedro proceedings, so for what
  


 9   it's worth.
  


10                  CHAIRMAN NOBLE:  And I'm sure we'll turn
  


11   that up, too.
  


12                  Now, is there any more squabble -- I
  


13   mean is there any more things we want?
  


14                  Joy, are you ready to proceed?
  


15                  MS. HERNBRODE:  I am, Mr. Chairman.
  


16                  CHAIRMAN NOBLE:  You want the lights now
  


17   or later?
  


18                  MS. HERNBRODE:  I would like the lights
  


19   now, but I think -- well, we're probably gonna --
  


20                  MR. MEHNERT:  Joy, would you like them
  


21   all off?
  


22                  MS. HERNBRODE:  Let's start with this
  


23   many lights and see if we need to get it darker.
  


24                  CHAIRMAN NOBLE:  There has been a
  


25   commissioner inquiry in response.  The dates that we
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 1   are going to now schedule for extended hearing on the
  


 2   Salt, upper and lower, are Wednesday, Thursday and
  


 3   Friday, February 18, 19 and 20.
  


 4                  Are you ready?
  


 5                  MS. HERNBRODE:  I am ready.
  


 6                  CHAIRMAN NOBLE:  Dr. Littlefield, are
  


 7   you ready?
  


 8                  THE WITNESS:  I am ready, too.
  


 9                  CHAIRMAN NOBLE:  Not your first time at
  


10   the rodeo.
  


11
  


12                      CROSS-EXAMINATION
  


13   BY MS. HERNBRODE:
  


14       Q.    Good afternoon, Dr. Littlefield.
  


15       A.    Good afternoon.
  


16       Q.    And I've asked you, just so the Commission
  


17   knows, to call me Joy, because no one should have to
  


18   try to pronounce Hernbrode, especially if they've had a
  


19   good lunch, so...
  


20             I was a little confused when you talked about
  


21   testifying twice in front of ANSAC on the Gila, and I'm
  


22   one of those new-to-this-rodeo folks, but I didn't
  


23   think there were hearings in '98.  Am I wrong?
  


24       A.    You know, I don't remember myself.  I know I
  


25   submitted a report in '98.  Perhaps Mr. McGinnis
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 1   remembers whether I testified then.  I did testify in
  


 2   two -- it might have been in 2006 or 2005, but
  


 3   regarding the 2005 report.  I just don't remember
  


 4   whether there was testimony in 1998 or not.
  


 5       Q.    Okay.  You spoke about the PPL Montana and
  


 6   the State versus ANSAC decisions.  Have you read both
  


 7   of those cases?
  


 8       A.    A while ago, yes.
  


 9       Q.    Okay.  I'm going to give you a copy of PPL
  


10   Montana.  I believe, if I understood your testimony
  


11   correctly, you said that the court in PPL relied on
  


12   some information about surveyors or meanders.
  


13             Can you point me to where in that case that
  


14   the court talks about that?
  


15       A.    That's just my recollection.  I can't point
  


16   you to a specific spot without reading the whole case.
  


17       Q.    So if I read through there and I can't find
  


18   it, then your memory must be incorrect on that point?
  


19       A.    That could be true.
  


20       Q.    Okay.  You can put that case down and stop
  


21   looking at it then.
  


22       A.    Okay.
  


23       Q.    Which I know will make both of us happy.
  


24             Do you remember the deposition Mr. Helm took
  


25   of you in May 2001 in conjunction with a different
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 1   case?
  


 2       A.    The Maricopa County Flood Control District?
  


 3       Q.    That would be the one.
  


 4       A.    Yes, I do.
  


 5       Q.    Have you reviewed your transcript from that
  


 6   deposition recently?
  


 7       A.    No, I have not.
  


 8       Q.    Okay.  Do you still stand by the statements
  


 9   you made in that deposition?
  


10       A.    I don't remember what I said in that
  


11   deposition.
  


12       Q.    Okay.  In your opinion, when was the Gila
  


13   River in its ordinary and natural condition?
  


14       A.    Prior to the construction of non-Indian
  


15   irrigation dams, primarily on the Salt River, which
  


16   would have been -- I think the first dam that went in
  


17   on the Salt River was something like the 1860s,
  


18   something like that; non-Indian works.
  


19       Q.    Okay.  So prior to at least 1860 and possibly
  


20   before that if there were dams earlier?
  


21       A.    Somewhere around that point, right.
  


22       Q.    Did you rely on any evidence after that date
  


23   in forming your opinion?
  


24       A.    After --
  


25       Q.    After 1860.
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 1       A.    About the Gila?
  


 2       Q.    Yes.
  


 3       A.    Obviously so.  It's all through my PowerPoint
  


 4   and my report.
  


 5       Q.    Do you still understand your role to be that
  


 6   you're presenting information to ANSAC to assist them
  


 7   in making their decision?
  


 8       A.    Yes.
  


 9       Q.    And you read the State versus ANSAC decision
  


10   that said that they need to consider the river in its
  


11   ordinary and natural condition, right?
  


12       A.    That's correct.
  


13       Q.    So I guess -- okay.
  


14             Have you physically inspected any portions of
  


15   the Gila River?
  


16       A.    I've driven the entire watershed from Yuma
  


17   and attempted to get close to it in different places
  


18   from Yuma all the way up as far as Phoenix, but that
  


19   was probably around the time of the 2005 hearings.
  


20       Q.    Okay.  So you just stopped on the road
  


21   wherever you found it to cross the Gila and looked at
  


22   the river?
  


23       A.    That's pretty much it.
  


24       Q.    Okay.  From Yuma up to --
  


25       A.    Phoenix.
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 1       Q.    Okay.  The Salt River confluence?
  


 2       A.    Correct.  Just the confluence of the Salt
  


 3   River on down to the Colorado River.
  


 4       Q.    Okay.  You didn't examine any new GLO surveys
  


 5   since you submitted the 2005 report, did you?
  


 6       A.    GLO surveys?
  


 7       Q.    Yes.
  


 8       A.    You mean the survey plats and field notes?
  


 9       Q.    Yes.
  


10       A.    No.
  


11       Q.    You mentioned that the Sharlot Hall Museum
  


12   has an extensive photo collection and that you reviewed
  


13   all the photos related to the Gila River in that
  


14   collection; is that correct?
  


15       A.    Within the limits of their indexing system,
  


16   which is a card catalog system and is not particularly
  


17   easy to work with.
  


18       Q.    That was exactly where I was going.  You know
  


19   that the Sharlot Hall photo collection contains
  


20   approximately 250,000 images and about 70 percent of
  


21   those are uncataloged?
  


22       A.    I believe that's what I was told when I was
  


23   there.
  


24       Q.    So you would agree you didn't have the
  


25   opportunity to review everything, and there might be
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 1   stuff in there that you missed?
  


 2       A.    That's true.  Obviously if there's a lot of
  


 3   stuff that's not indexed, I would have no way of
  


 4   knowing about it.
  


 5       Q.    And similarly with the Historical Society
  


 6   photo archives, those are not completely indexed
  


 7   either?
  


 8       A.    Correct.
  


 9       Q.    So you might have missed stuff there as well?
  


10       A.    Correct.
  


11       Q.    Okay.  What photos from any source did you
  


12   review or copy that you did not include in your report?
  


13       A.    Just photos?
  


14       Q.    Yes.
  


15       A.    I think all of the photos that I had copied
  


16   went into my report.  I think I did not get them
  


17   copied -- unless they were duplicative.  Anyway, the
  


18   majority of the photos that I had copied went into the
  


19   report.
  


20       Q.    You said you had a -- in your report you said
  


21   you had a database that sort of covered the documents
  


22   that you had looked at?
  


23       A.    Correct.
  


24       Q.    So if you looked in that database, you could
  


25   tell me what photos that you might have found to be
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 1   relevant that you did not put in your report?
  


 2       A.    The database is not organized that way.  My
  


 3   way of doing historical research is, I go to an
  


 4   archive, I skim through things very quickly so that I
  


 5   don't actually have to read them in-depth or examine
  


 6   them in depth.  If they look even remotely useful, I'll
  


 7   get them copied.
  


 8             And then when I'm back in my office and look
  


 9   at them in much greater depth, if I decide they are
  


10   actually useful or not, that's when they go in the
  


11   database.  So in other words, I have a very large
  


12   universe of material that at first glance may or may
  


13   not have turned out to be useful.
  


14       Q.    Okay.  You talked a little bit on direct
  


15   about the new research you did in preparing your 2013
  


16   report.  You said you looked primarily at newspapers
  


17   and photos?
  


18       A.    Additional ones from the 2005 report.
  


19       Q.    What search terms did you use?
  


20       A.    It depended on which locale I was at and how
  


21   they indexed the materials, but basically, Gila would
  


22   be obviously the main source.
  


23       Q.    Did you find any new accounts of boat trips
  


24   that were not included in your report?
  


25       A.    Not that I'm aware of.
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 1       Q.    Okay.  You're aware that both Mr. Burtell and
  


 2   Mr. Fuller found additional new accounts?
  


 3       A.    Based on my attendance at the June hearing,
  


 4   yes.
  


 5       Q.    Are you a geomorphologist?
  


 6       A.    No.
  


 7       Q.    No science degree?
  


 8       A.    No.
  


 9       Q.    No biology degree?
  


10       A.    No.  Premed took care of that desire.
  


11       Q.    All right.  Do you have any boating
  


12   experience?
  


13       A.    Just recreational, occasionally renting a
  


14   boat or something.
  


15       Q.    Any rivers in Arizona?
  


16       A.    No.
  


17             Oh, let me correct that.  I have been through
  


18   the Grand Canyon on a raft.
  


19       Q.    On a commercial boating trip?
  


20       A.    Correct.
  


21       Q.    So you had a guide and all that good stuff?
  


22       A.    Right.
  


23       Q.    All right.  On the occasionally renting a
  


24   boat, is that on a river on a lake?
  


25       A.    It's been at least 15 or 20 years, but I
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 1   think the last time was on a lake.
  


 2       Q.    And you were captaining the boat?
  


 3       A.    Well, with my wife and daughter and some
  


 4   other people.
  


 5       Q.    Have you ever ridden a boat ride at
  


 6   Disneyland?
  


 7       A.    I've been at both Disneyland and Disney
  


 8   World, and I don't remember all the rides.
  


 9       Q.    All right.  Did you rely on any other
  


10   experts' work in this case in forming your opinions?
  


11       A.    No.
  


12       Q.    Were canoes used in the United States by
  


13   trappers, settlers and traders as transportation?
  


14       A.    Yes.
  


15       Q.    Do you know when that started happening in
  


16   the U.S., approximately?
  


17       A.    Well, fur trapping started in the early
  


18   1800s.  I believe Lewis and Clark used a canoe as well.
  


19       Q.    If you aren't a professional historian, would
  


20   it be prudent to rely on what professional historians
  


21   have produced on the subject matter you're interested
  


22   in?
  


23       A.    Well, as I indicated in my testimony, I did
  


24   look at other secondary sources to see what sources
  


25   those authors had consulted.  And to the extent that I
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 1   thought those sources would be useful, meaning primary
  


 2   sources, I went and redid that work, because I didn't
  


 3   feel like I could rely on somebody else's opinion,
  


 4   necessarily.
  


 5       Q.    Right.  But you're a professional historian?
  


 6       A.    Right.
  


 7       Q.    If you weren't a professional historian,
  


 8   wouldn't it be prudent to rely on the work of a
  


 9   professional historian?
  


10       A.    I don't think so, no, and for the reasons
  


11   that I explained in my testimony, which is, I think
  


12   primary sources are much more reliable.
  


13       Q.    Well, isn't that what you're asking ANSAC to
  


14   do here, is rely on you as a secondary source?
  


15       A.    Everything that I've submitted to ANSAC, I've
  


16   also submitted the underlying documents.
  


17       Q.    So those GLO plats are in evidence?
  


18       A.    They are in my report.
  


19       Q.    Okay.  But the ones that you -- what you
  


20   explained was that your report was a summary of the
  


21   stuff that you looked at.
  


22       A.    Right.  I should correct that.  All of the
  


23   materials that are cited in my footnotes are not
  


24   exhibits here.
  


25             I view my role as a historian as condensing
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 1   large amounts of historical material so that other
  


 2   parties don't have to read all of that material, and I
  


 3   also view my role as trying to present it in as
  


 4   objective fashion as possible.  And then I feel that if
  


 5   I have achieved that goal, then I feel other party can
  


 6   rely on what my work has shown.
  


 7       Q.    So somebody can rely on you as a secondary
  


 8   source for information about the Gila?
  


 9       A.    If they want to look at the primary sources,
  


10   they're all cited in my footnotes; but, yes, I think I
  


11   can be relied upon.
  


12       Q.    Okay.  Can you get -- all right.  Most of the
  


13   slides I'm going to show you today, Dr. Littlefield,
  


14   are in your notebook so you don't have to keep craning
  


15   your neck around and looking behind you.  But I wanted
  


16   the Commission and the other parties to have an idea of
  


17   what we were talking about, so we're experimenting with
  


18   technology here.  But this one comes out of your
  


19   PowerPoint.  It's Slide 15, I believe.  Does that look
  


20   familiar?
  


21       A.    Yes.
  


22                  CHAIRMAN NOBLE:  Joy, you can't see it,
  


23   but Mr. Helm has gotten to his feet.
  


24                  MR. HELM:  A little more darkness,
  


25   maybe?
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 1                  THE WITNESS:  Do you want me to get the
  


 2   light?
  


 3                  MS. HERNBRODE:  Yeah.
  


 4                  MR. HELM:  I don't know who will get it.
  


 5                  THE WITNESS:  I know which one it is.
  


 6                  MS. HERNBRODE:  Okay.  Awesome.  Thank
  


 7   you.
  


 8                  MR. MCGINNIS:  Just for purposes of the
  


 9   record, is there a way we can make it so the whole
  


10   slide shows and we're not cutting things off?  The top
  


11   is cut off.
  


12                  MS. HERNBRODE:  Yeah, that's because I
  


13   can't cut and paste correctly, Mark.
  


14                  MR. HELM:  Better.
  


15                  MR. MCGINNIS:  Oh, so it's not on the
  


16   slide material?
  


17                  MS. HERNBRODE:  That's the whole slide
  


18   because I had to try to cut --
  


19                  MR. MCGINNIS:  Well, it's not the whole
  


20   slide, that's my point.
  


21                  MS. HERNBRODE:  Well, that's my whole
  


22   slide.  It's not his whole slide.  And I was worried
  


23   about this in terms of breaking it up, but I'll allow
  


24   you to object if I ask you about anything that might be
  


25   covered on the rest of it.


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1428


  


 1                  MR. MCGINNIS:  Okay, well, I appreciate
  


 2   you allowing me to object, but it would be nice to have
  


 3   the whole slide that he had for this.
  


 4                  MS. HERNBRODE:  I'm sorry, I misspoke.
  


 5   It would be very fair for you to object.
  


 6                  CHAIRMAN NOBLE:  Jody's doing the best
  


 7   she can.
  


 8                  Anyway, Joy, if you would identify the
  


 9   slide number if you are using slides from
  


10   Dr. Littlefield's direct presentation.
  


11                  MS. HERNBRODE:  This is the only slide
  


12   from Dr. Littlefield's direct presentation, from his
  


13   PowerPoint, and this was intended to be his Slide
  


14   No. 15.
  


15                  CHAIRMAN NOBLE:  Thank you.
  


16   BY MS. HERNBRODE:
  


17       Q.    Dr. Littlefield, you indicated when you
  


18   testified about this that the little squiggle of water
  


19   in the upper left-hand corner there is the Colorado; is
  


20   that correct?
  


21       A.    Yes.
  


22       Q.    And is the Colorado in this slide meandered
  


23   on both banks?
  


24       A.    No, and I believe the reason for that is that
  


25   the surveyors who undertook the California surveys
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 1   would have done the western bank.
  


 2       Q.    Is it meandered on even one bank?
  


 3       A.    I don't know.
  


 4       Q.    I understand from your testimony today that
  


 5   you relied on White's A History of Rectangular Survey
  


 6   for your conclusions about the surveyors' instructions;
  


 7   is that correct?
  


 8       A.    Yes.
  


 9       Q.    Okay.  Would you agree that a meander corner
  


10   is a corner established at the intersection of a
  


11   standard township or section line with the meander line
  


12   near the banks of navigable streams or any meanderable
  


13   body of water?
  


14       A.    Yes.  It was distinct from the types of
  


15   corner posts that were used elsewhere in the survey.
  


16       Q.    Would you agree that when a surveyor finds
  


17   that a marker of any type would fall in a place where
  


18   prevailing conditions would assure its destruction, the
  


19   surveyor should place a witness corner?
  


20       A.    I don't know the answer to that.
  


21       Q.    Okay.  So pass that.
  


22             There we go.  If you would turn to Page 2 of
  


23   the notebook that is in front of you.
  


24       A.    The Tab No. 2?
  


25       Q.    No, just page.  There are pages in the bottom
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 1   corner there.
  


 2       A.    Okay.
  


 3       Q.    So skip to 2.
  


 4             This is an excerpt from A History of
  


 5   Rectangular Survey, the 1894 survey manual, which is
  


 6   ASLD Exhibit X025, Part 91, Pages 616 to 617.
  


 7             Can you read Paragraph 1 under the heading
  


 8   Witness Corners?
  


 9       A.    Witness corners will be established in
  


10   certain cases.  When the true point for any corner
  


11   described in these instructions falls where prevailing
  


12   conditions would insure its destruction by natural
  


13   causes, a witness corner will be established in a
  


14   secure position, on a surveyed line if possible, and
  


15   within twenty chains of the corner point thus
  


16   witnessed.
  


17       Q.    Okay.  Can you now turn to Page 3, and if you
  


18   would read the bold text there?
  


19       A.    Where the riverbank was not suitable for
  


20   setting a permanent monument, a witness corner to the
  


21   meander corner was set, abbreviated WCMC.
  


22       Q.    And I apologize.  That is from a book called
  


23   River & Lake Boundaries, ASLD Exhibit 025, Part 94,
  


24   Page 14.
  


25             Did you read all of White's A History of
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 1   Rectangular Survey?
  


 2       A.    No, I did not.
  


 3       Q.    How do you know what sets of instructions a
  


 4   particular surveyor was using?
  


 5       A.    I read all of the instructions for the
  


 6   surveys that were applicable to the Arizona time frame,
  


 7   and that means I read all of the ones that had been
  


 8   published.
  


 9       Q.    But how do you know -- for instance, I
  


10   believe one of the surveyor's name was Foreman.  How do
  


11   you know what set of instructions Mr. Foreman used?
  


12       A.    Because I looked at the date of his survey,
  


13   which I believe was 1871, and assuming that he was
  


14   working from a surveyor's manual, which the surveyors
  


15   were instructed to do, it would have been the 1864
  


16   manual, which is the most recent one prior to his
  


17   survey.
  


18       Q.    So you made the assumption that they got the
  


19   most recent manual before they went out and started
  


20   surveying?
  


21       A.    I think that's a reasonable assumption, given
  


22   that it's a five-year gap between the -- more than five
  


23   years from when the manual was published and when he
  


24   did his surveys.
  


25       Q.    Were you aware that there was some publishing
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 1   difficulties with some of the manuals and they were
  


 2   late in getting out?
  


 3       A.    No, I was not aware of that.
  


 4       Q.    I've placed a copy of White's excellent book
  


 5   there on the table next to you.  Can you tell me where
  


 6   in the instructions for 1855, 1864, 1881, 1890, 1894 or
  


 7   1902 it says that a witness corner is to be used for
  


 8   nonnavigable bodies of water only?
  


 9       A.    Without reading the book again and taking a
  


10   lot of time to do that, I can't do that off the top of
  


11   my head.
  


12       Q.    Do you recall that that instruction was
  


13   explicitly in those instructions?
  


14       A.    I don't recall.  It's been a long time since
  


15   I've read the book.  I've read the book prior to the
  


16   1998 hearings and then reviewed it again in 2005.
  


17       Q.    Okay.  In your 2013 report, at Page 26 you
  


18   have quote from the 1902 Manual and then paraphrase
  


19   what you think the paragraph means.
  


20             Can you turn to Page 4 of the notebook?  I'm
  


21   trying to keep you from getting a crooked neck, but if
  


22   you don't want to flip through the pages, you can just
  


23   look at the screen.  Is the paragraph quoted in -- is
  


24   this the paragraph that was quoted in your report at
  


25   Page 26?
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 1       A.    Yes.  My recollection is that it's in
  


 2   relation to the 1902 instructions.
  


 3                  MR. MCGINNIS:  Mr. Chairman, just for
  


 4   purposes of the record, the notebook she's referring to
  


 5   I assume is not an exhibit, so the page numbers in that
  


 6   notebook that are going to show up in the transcript
  


 7   mean nothing.
  


 8                  MS. HERNBRODE:  I apologize.  I meant to
  


 9   do that ahead of time.  Thank you for reminding me.
  


10                  The notebook is just for references
  


11   between us, and that's why I'm giving you page numbers
  


12   and references to the exhibits, so that that will be
  


13   what's in the record, rather than the notebook, and
  


14   so --
  


15                  MR. SPARKS:  I missed that, Joy.  Would
  


16   you give that to us again then?  Because I didn't hear
  


17   it.
  


18                  MS. HERNBRODE:  It's on the slide
  


19   itself.  If you can't read that, I will be happy to
  


20   read it to you.
  


21                  MR. SPARKS:  No, I'm literacy
  


22   challenged, but I can't even see it, let alone read it.
  


23                  MS. HERNBRODE:  This is ASLD Exhibit
  


24   X025, Part 92, Page 717, and it's referencing Page 26
  


25   as well of Dr. Littlefield's report.
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 1                  MR. MCGINNIS:  And, again, Mr. Chairman,
  


 2   to the extent that the notebook she's given him, nor
  


 3   the slide that's up in front of all of us, is going to
  


 4   be an exhibit, for purposes of the transcript and for
  


 5   purposes of the record, I think it's important that we
  


 6   identify the actual exhibit number, so when we have the
  


 7   transcript, if we're going to appeal, we can tie his
  


 8   testimony to the actual exhibit that's in the record.
  


 9   That's -- it's just a point of clarification.
  


10                  CHAIRMAN NOBLE:  Mr. McGinnis, as the
  


11   slide appears on the screen, if the title to the slide
  


12   was stated into the record, would that be sufficient?
  


13                  MR. MCGINNIS:  Yes.  Yes, Mr. Chairman.
  


14                  CHAIRMAN NOBLE:  Okay.  Thank you.  Joy,
  


15   would you?
  


16                  MS. HERNBRODE:  I will do that again.
  


17                  CHAIRMAN NOBLE:  Thank you.
  


18   BY MS. HERNBRODE:
  


19       Q.    So this is ASLD Exhibit X025, Part 92,
  


20   Page 717.  I'm asking you to compare it to Page 26 of
  


21   your report, and tell me if that's the quote from the
  


22   1902 Manual that you have in your report?
  


23       A.    I believe it's the 1902 Manual.  It might
  


24   have been the 1894.  But it's one of the later manuals.
  


25       Q.    But that is the same quote?
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 1       A.    Yes, it is.
  


 2       Q.    Okay.  Can you now turn to Page 5 of the
  


 3   notebook, which is Simpson's River & Lake Boundaries,
  


 4   ASLD Exhibit X025, Part 95, Page 17?  Can you read the
  


 5   quoted passage here?
  


 6       A.    Because the term meandering had been applied
  


 7   (in the 1800s) to some irregular boundaries along the
  


 8   foot of unsurveyable mountainous land, the 1902 Manual
  


 9   also cleared up that point by stating that such an
  


10   irregular line is really a strict, or fixed, boundary
  


11   and not an ambulatory meander which follows a stream or
  


12   lake shore.
  


13       Q.    Thank you.
  


14             GLO surveyors were not directed to examine
  


15   the ordinary and natural condition of the river; they
  


16   were only observing the river condition on the
  


17   particular day of their survey, correct?
  


18       A.    Yes.
  


19       Q.    You stated that the failure to meander means
  


20   a surveyor thought the river wasn't navigable; is that
  


21   correct?
  


22       A.    That's my conclusion.
  


23       Q.    Is it possible that a GLO surveyor would not
  


24   meander a navigable river?
  


25       A.    I don't know the answer to that.
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 1       Q.    Okay.  Can you turn to Page 6?  This is from
  


 2   A History of Rectangular Survey, ASLD Exhibit X025,
  


 3   Part 98, Page 119.  Can you read the highlighted text
  


 4   there?
  


 5       A.    In 1859 Surveyor General William W. Chapman
  


 6   reported that he had surveyed a DLC which laid across a
  


 7   navigable river, the Umpqua, U-M-P-Q-U-A, without
  


 8   meandering the river through it, and returned the
  


 9   portion within the river as part of the total area of
  


10   the DLC.  Thus, the bed of a navigable river was
  


11   patented; it is presumed that this could pose an
  


12   interesting legal problem of ownership, especially if
  


13   accretion was involved.
  


14       Q.    So in this case a surveyor did not meander
  


15   even one side of a navigable river?
  


16       A.    That's correct.  But the vast majority of --
  


17   there are quite a few different surveyors that surveyed
  


18   the Gila River, and my assumption would be that even if
  


19   one of them did not do that, that they would all not --
  


20   let me see if I can phrase that right.  That they all
  


21   not -- they all would not have made the same mistake.
  


22       Q.    But there are certainly circumstances
  


23   where -- I mean this guy is the Surveyor General of a
  


24   state, so presumably he's pretty well-qualified, and he
  


25   chose not to survey a navigable river?
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 1       A.    That's correct.
  


 2       Q.    Are there any instances where any parts of
  


 3   the Gila are meandered on both banks?
  


 4       A.    I believe there's one township where it's
  


 5   meandered in both banks under the provisions of the
  


 6   1902 Manual, and maybe two townships, which provided
  


 7   that nonnavigable rivers that were over three chains
  


 8   wide would be meandered on both banks.
  


 9       Q.    Where is that township or townships?
  


10       A.    I don't remember.  It's discussed in my
  


11   report.
  


12       Q.    And the location is listed in your report?
  


13       A.    Yes.
  


14       Q.    If I understand your report correctly, the
  


15   federal statute did not define navigability, but the
  


16   instructions nonetheless directed surveyors to
  


17   determine navigability?
  


18       A.    Yes.
  


19       Q.    Is it possible that the navigability the
  


20   surveyors were considering was for interstate commerce?
  


21       A.    I don't know.
  


22       Q.    But it's possible?
  


23       A.    It's possible.
  


24       Q.    If there wasn't a standard, is it possible
  


25   that each surveyor had their own standard?
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 1       A.    Unquestionably.
  


 2       Q.    So Foreman in 1871 concluded the Gila was a
  


 3   well-defined natural artery of internal communication
  


 4   and that it had a uniform width of greater than three
  


 5   chains?
  


 6       A.    I believe that's right.  I think he surveyed,
  


 7   actually, two of the townships.  I don't know which
  


 8   ones you're talking about -- which one you're talking
  


 9   about.
  


10       Q.    And Martineau also found that?
  


11       A.    He was the next survey downstream.  I don't
  


12   remember what I said about him, but he is discussed in
  


13   my report as well.  All of the townships are discussed
  


14   in my report.
  


15       Q.    Under Tab 6 there's a copy of your report,
  


16   and I believe you talk about Martineau at Page 52.
  


17       A.    I'm sorry, what page number?
  


18       Q.    52.
  


19       A.    Which township are you talking about?
  


20       Q.    At least one of the ones that Martineau
  


21   surveyed, he found it to be a well-defined natural
  


22   artery of internal communication with a uniform width
  


23   of greater than three chains, I believe.
  


24       A.    Martineau apparently surveyed both of the
  


25   townships that begin on -- are discussed or begin on
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 1   Page 52.
  


 2       Q.    Okay.  And did he meander one bank?
  


 3       A.    For Township 8 South, Range 21 West, he
  


 4   meandered both banks, and then he explained in his
  


 5   field notes that he had done that under the terms of
  


 6   the 1890 instructions, which required him to meander
  


 7   both banks of nonnavigable rivers that were over three
  


 8   chains wide.
  


 9       Q.    Did that also have a well-defined artery of
  


10   internal communication?
  


11       A.    I think that language didn't exist anymore by
  


12   this point.  I think that language had dropped out
  


13   after the 1864 manual and was subsequently supplemented
  


14   by new language in later editions of the surveying
  


15   manual.
  


16       Q.    Okay.  How about White?  That's at Page 55,
  


17   if you want to skip to that in your report.
  


18       A.    You're talking about the 1874 interior survey
  


19   of Township 8 South, Range 22 West?
  


20       Q.    I believe so.
  


21       A.    Yes, it indicates that Theodore White
  


22   meandered one bank only, and I believe that's the one
  


23   that's in the plat that I had in the PowerPoint, and
  


24   it's also in my report.
  


25       Q.    Okay.  I believe you testified on direct that
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 1   a well-defined artery of internal communication meant
  


 2   that there was a road next to the river; is that
  


 3   correct?
  


 4       A.    That's my interpretation of what that
  


 5   language meant.
  


 6       Q.    Could it also -- it doesn't necessarily mean
  


 7   that the travel is on land, though?
  


 8       A.    I don't know how to answer that.  To me, I
  


 9   took it to mean that it was the way people moved
  


10   through a valley area somewhere near the river; but it
  


11   did say nonnavigable.
  


12       Q.    You're not a surveyor?
  


13       A.    Correct.
  


14       Q.    Have you read anything that defines that
  


15   term, a well-defined natural artery of internal
  


16   communication?
  


17       A.    No, I haven't.
  


18       Q.    White doesn't define it?
  


19       A.    No, but the instructions told him if it's
  


20   nonnavigable, but is a well-defined artery of internal
  


21   communication, then he was to meander one bank.
  


22             So it seems to me he determined it was
  


23   nonnavigable; and if it's nonnavigable, they wouldn't
  


24   be using the river for communication.  They would be
  


25   using something near the river.
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 1       Q.    But if they were determining the river under
  


 2   the federal test for interstate commerce, that doesn't
  


 3   necessarily mean that the river would be nonnavigable
  


 4   under any other standard?
  


 5       A.    That, I can't answer.
  


 6       Q.    Okay.  Safe to say you've never seen anywhere
  


 7   a surveying text that defines that term?
  


 8       A.    Just let me check one thing here.
  


 9             The federal standard for navigability was the
  


10   Steamer Daniel Ball case, which was 1871, which is just
  


11   what I was checking; and, you know, I'm not sure if
  


12   White would have been aware of that case or not.
  


13       Q.    Well, the instructions refer to under
  


14   statute.
  


15       A.    Yes.
  


16       Q.    Steamer Daniel Ball is not under statute.
  


17       A.    Correct.
  


18       Q.    It's a court case.
  


19       A.    Correct.
  


20       Q.    Okay.  How long is a chain?
  


21       A.    I believe it's 66 feet.  It's been a while
  


22   since I've looked it up.  And I -- don't ask me about a
  


23   link.
  


24       Q.    Don't worry, I'm good with chain.
  


25       A.    I've looked those up before, but I think a
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 1   chain is 66 feet, approximately.
  


 2       Q.    Are you aware that there was a problem with
  


 3   fraudulently filed land patent applications and land
  


 4   surveys around 1900?
  


 5       A.    There were certainly problems with that all
  


 6   over the country in different places.
  


 7       Q.    And did any of those things happen in
  


 8   Arizona?
  


 9       A.    Certainly.
  


10       Q.    Have you ever heard of the Benson Survey
  


11   Fraud?
  


12       A.    No, I haven't.
  


13       Q.    Okay.  This is also A History of Rectangular
  


14   Survey, ASLD Exhibit X025, Part 98, Page 159, if you'll
  


15   turn to Page 7 of the slides that you have there.
  


16             Can you read that surveyed portion, or
  


17   highlighted portion?  Sorry.
  


18       A.    The Benson Syndicate Frauds extended to
  


19   several other Western States.  No direct evidence
  


20   exists that Benson operated the swindle in other
  


21   States, but the Annual Report of 1887 reported that the
  


22   syndicate also extended into Nevada, Oregon, Colorado,
  


23   Arizona, New Mexico, Idaho, Montana, Utah and
  


24   Washington.  It is probable that after California,
  


25   Colorado suffered the worst.
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 1       Q.    And you had never heard of the Benson Survey
  


 2   Fraud, so you don't know what the fraud was involving?
  


 3       A.    No.
  


 4       Q.    Can you turn to the highlighted paragraph on
  


 5   Page 8 of the notebook, also from A History of
  


 6   Rectangular Survey, ASLD Exhibit X025, Part 98,
  


 7   Page 170?  Can you read that highlighted portion for
  


 8   me, please?
  


 9       A.    In the 1885 Annual Report, Commissioner
  


10   Sparks reported that an average of six examiners had
  


11   been on duty in the field in the previous three years.
  


12   Many faulty and incomplete surveys were found.  To
  


13   prevent further fraudulent work in the field and the
  


14   acceptance of fictitious surveys by the government,
  


15   Sparks directed the suspension of all examinations of
  


16   the plats and field notes in his office on surveys
  


17   already contracted for and supposedly executed until
  


18   after the surveys were examined in the field.  Some of
  


19   the surveys were later canceled and some that had been
  


20   suspended, were never officially canceled or
  


21   reinstated.  In any case, the examination program did
  


22   not completely eliminate fictitious or fraudulent
  


23   surveys, though they were reduced.
  


24       Q.    Thank you.  The folks you discuss in your
  


25   patent chapter all took property with the intention of
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 1   irrigating from the Gila River?
  


 2       A.    The only ones that declared they were going
  


 3   to be irrigating from the Gila River were the 20 or so
  


 4   desert land entries.  The others, they may have
  


 5   indicated that in their patent files, but I don't
  


 6   remember.  If they did, I probably would have put it in
  


 7   my report.
  


 8       Q.    Okay.  So based on that information, the ones
  


 9   who indicated they were going to irrigate from the Gila
  


10   must have -- there must have been a wet river
  


11   year-round there?
  


12       A.    You don't have to have a wet river to
  


13   irrigate year-round.  You just have to have water at
  


14   some point in time or a couple points in time.
  


15       Q.    Well, at least during the growing season?
  


16       A.    Yes.
  


17       Q.    Okay.  Well, let's talk about the Desert Land
  


18   Act claims.  If you want to refresh your memory, I'm at
  


19   Page 79 in your report.
  


20             Brown didn't get his water directly from the
  


21   Gila, but from the Buckeye Canal that took water from
  


22   the Gila; is that correct?
  


23       A.    I believe there was at least one or two
  


24   irrigation companies that took the water and then
  


25   provided good water to some of these desert land
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 1   entries.
  


 2       Q.    Okay.  So you wouldn't disagree with me that
  


 3   Brown was one of those?
  


 4       A.    Yes, probably.
  


 5       Q.    Okay.  Hefley applied in 1945?
  


 6       A.    Who?
  


 7       Q.    Hefley?  Maybe I'm pronouncing it badly.
  


 8   H-E-F-L-E-Y?
  


 9       A.    Is that one of the patentees?
  


10       Q.    Yes, from the Desert -- under the Desert Land
  


11   Act.
  


12       A.    If he's discussed in my report, I'll be glad
  


13   to agree with you.
  


14       Q.    All right.  He is.  All of these are in your
  


15   report.
  


16             Bourland applied in 1953?
  


17             Yes?
  


18       A.    If it's in my report, that's what I said.
  


19       Q.    Logan got his water of a canal in 1920?
  


20       A.    Correct.
  


21       Q.    Forest applied in '25 and notes that the Gila
  


22   was dry most of the year at that point?
  


23       A.    Right.
  


24       Q.    Lacy applied in 1924?
  


25       A.    Right.
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 1       Q.    And Ming also in 1924?
  


 2       A.    Right.
  


 3       Q.    Okay.  The State Land Disposals, in the
  


 4   interest of your time and their time and my time, I'm
  


 5   not going to go through each one; but the earliest one
  


 6   listed is 1918 to a Canal Company?
  


 7       A.    Okay.
  


 8       Q.    The earliest one to a private landowner is
  


 9   1926?
  


10       A.    Okay.
  


11       Q.    Have you driven between Tucson and Phoenix?
  


12       A.    Yes.
  


13       Q.    Can you remember driving over the Gila?
  


14       A.    Not specifically.
  


15       Q.    You drove -- but you drove the Gila
  


16   between --
  


17       A.    Oh.  I drove it between Yuma and Phoenix.  I
  


18   don't believe it goes to Tucson.
  


19       Q.    It doesn't.  I agree with you there.
  


20       A.    Okay.
  


21       Q.    But you cross over it on the freeway there?
  


22       A.    Okay.
  


23       Q.    I thought that might have been one of the
  


24   points where you looked at the Gila.
  


25       A.    I don't remember where I actually looked at
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 1   it.  It's been a long time.
  


 2       Q.    At the points where you looked at the Gila in
  


 3   2005, did it look particularly navigable to you?
  


 4       A.    No.
  


 5             I should point something out about these
  


 6   surveys, though, in your -- or I can do it later, if
  


 7   you would prefer.
  


 8       Q.    I would prefer that you let Mr. McGinnis ask
  


 9   you whatever he wants to follow up on.
  


10       A.    Okay, I'll be glad to let Mr. McGinnis do
  


11   that.
  


12       Q.    I'm sure you're going to have a list, so...
  


13             Is there a difference between a shallow
  


14   channel and a rapid?
  


15       A.    I don't know if there is.  I'm not a
  


16   hydrologist.
  


17       Q.    Okay.  And you're not a boater?
  


18       A.    As I said, I've done recreational boating,
  


19   but not for many years.
  


20       Q.    What depth of water is necessary for a river
  


21   to be navigable?
  


22       A.    I don't know.
  


23       Q.    Are there any other criteria that would have
  


24   to be met in order for a river to be navigable?
  


25       A.    I think it has to be regular and reliable
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 1   navigation, the way navigation is carried on at the
  


 2   time of statehood.
  


 3       Q.    That's if you're seeking to show that the
  


 4   river is actually used.  What if you're seeking to show
  


 5   the river is susceptible?
  


 6       A.    The same criteria.
  


 7       Q.    You have to have regular commercial use in
  


 8   order for the river to be susceptible?
  


 9       A.    Regular and reliable -- capable of regular
  


10   and reliable commerce, commercial use.
  


11       Q.    So in your mind, there aren't any depth
  


12   requirements or width requirements; it's just is there
  


13   a wet river reliably there at certain portions of the
  


14   year?
  


15       A.    Well, I think the Steamer Daniel Ball said
  


16   that a river is navigable in law if it's navigable in
  


17   fact.  I don't think they established a specific depth
  


18   requirement.
  


19       Q.    I understand that, but I was wondering -- you
  


20   opined as to the Gila River's navigability.  I was
  


21   wondering if you had a specific depth requirement?
  


22       A.    No, I -- what I meant by opining about the
  


23   Gila River's navigability was, in essence, a summary of
  


24   what hundreds of other people had observed about the
  


25   river.  I'm not setting myself out there as me as an
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 1   individual saying I'm determining this river to be
  


 2   navigable.
  


 3             I mean that, in fact, is what ANSAC is
  


 4   attempting to do.  But what I am doing is I'm
  


 5   presenting the opinions and the comments and the
  


 6   documents of literally hundreds of people who offered
  


 7   descriptions of the Gila River.  Cumulatively, that's
  


 8   the image that comes off to me, based on all of those
  


 9   documents and reports and diaries and newspaper
  


10   articles.  So that's essentially a summary.
  


11       Q.    All right, well, never fear, I'm going to get
  


12   into all of those summaries, so...
  


13             Page 1 and 2 of your report is the executive
  


14   summary, correct?
  


15       A.    Yes.
  


16       Q.    Okay.  If you look at Page 9 of the notebook,
  


17   you'll see an except from your 2013 report with a
  


18   sentence I'm going to be asking you about highlighted.
  


19       A.    Wait.  Slow down here.  Where are we, now?
  


20       Q.    Should be Page 9.
  


21       A.    Of my report?
  


22       Q.    No, Page 9 of my slides, which is Pages 1 and
  


23   2 of your report.
  


24       A.    All right.
  


25       Q.    Okay.  So that sentence is on Page 2 of your
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 1   report.  If you would like to double-check me, you're
  


 2   more than welcome to.  But can you read that
  


 3   highlighted sentence?
  


 4       A.    The historical record illustrates that the
  


 5   Gila River was erratic, subject to unpredictable
  


 6   flooding, prone to channel changes, and blocked by
  


 7   natural obstacles such as rock outcroppings and
  


 8   sandbars.
  


 9       Q.    That statement refers to what the Land
  


10   Department has been calling Segment 7 or 8, right?
  


11       A.    No, this pertains to the materials that I've
  


12   submitted in relation to my -- Segment 8 is -- I can't
  


13   remember.  Are -- the numbers go downstream?
  


14       Q.    If I tell you that Segments 7 and 8 are the
  


15   Salt River confluence down, does that help?
  


16       A.    Yes.  Yes, this statement applies to that.
  


17       Q.    All right.  Can you show me on a map where
  


18   the rocky outcropping that impacted navigability is
  


19   located?
  


20       A.    I believe it's near Gila Bend.  Some of the
  


21   historical documents talk about how the hard rock base
  


22   came close to the surface at that particular point, and
  


23   it affected the flow of the river because of that.  But
  


24   beyond that, I can't tell you off the top of my head.
  


25       Q.    So it was a single rocky outcrop?
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 1       A.    Yeah.  There could have been others, but
  


 2   that's the one I remember.
  


 3       Q.    Okay.  How did that impact navigability?
  


 4       A.    In a general sense, just that it was an
  


 5   obstacle in the river.
  


 6       Q.    How do you know?
  


 7       A.    That it impacted navigability?
  


 8       Q.    Yes.
  


 9       A.    Again, I'm just reporting what other
  


10   historical characters or figures were reporting on
  


11   their own.  I believe it was one of the attempted flow
  


12   trips down the river expressed an opinion about that,
  


13   but I'm just reporting what other historical parties
  


14   have said.
  


15       Q.    Okay, well, can you find that report for me?
  


16   Because I'm actually quite interested in this.
  


17       A.    It's going to take me quite a while if you
  


18   want me to reread my whole report.
  


19       Q.    You are not familiar enough with your report
  


20   to be able to find one instance where they're talking
  


21   about this?
  


22       A.    Not without reviewing the whole report, no.
  


23       Q.    Is it your opinion that a river is erratic
  


24   for farmers -- a river that is erratic for farmers
  


25   would also be erratic for navigation?
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 1       A.    I'm simply reporting here what other people
  


 2   said about the river, and, you know, other people made
  


 3   it very clear that the river was very erratic.  I would
  


 4   assume that if it -- I'm not sure what the proper term
  


 5   would be.  If it was erratic in relation to potential
  


 6   boating, then it probably was unreliable for irrigation
  


 7   water, too.
  


 8       Q.    But is the reverse true; if it's erratic for
  


 9   farming, is it necessarily erratic for boating?
  


10       A.    I don't know.
  


11       Q.    Okay.  Can you define erratic with respect to
  


12   navigability?  What are you talking about when you say
  


13   erratic in here?
  


14       A.    Well, at least two or three of the sources
  


15   that I presented in my PowerPoint made it clear that
  


16   there were major channel changes that took place
  


17   following floods, and I took that -- as well, not to
  


18   mention the channel changes, but also that there were
  


19   major floods, and I took that to mean my adjective
  


20   erratic was a descriptive term for what these parties
  


21   had said about the river.
  


22       Q.    Was the Colorado River subject to
  


23   unpredictable flooding?
  


24       A.    Yes.
  


25       Q.    So what's the difference in the flood


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1453


  


 1   patterns between the Colorado and the Gila?
  


 2       A.    I'm not a hydrologist.  I don't know.
  


 3       Q.    So if there isn't one, does that make the
  


 4   erratic part of the statement go away?
  


 5       A.    Say that again?
  


 6       Q.    If there isn't a difference in the flood
  


 7   patterns between the Colorado and the Gila, then does
  


 8   that mean that the erratic for boating part of your
  


 9   conclusion goes away?
  


10       A.    No.  The Colorado had considerably more water
  


11   in it.
  


12       Q.    Okay.  How is the sandbar an obstacle of
  


13   navigability?
  


14       A.    I think that's self-evident.
  


15       Q.    Well, explain it to me, please.
  


16       A.    It blocks the progress of a boat, or it would
  


17   if there were boats attempting -- in fact, I think it
  


18   was -- I'm trying to remember who it was with the
  


19   pontoon boat that I had in the slide.  He specifically
  


20   described that the sandbars were blocking the progress
  


21   of his boat, and it was only after he unloaded all the
  


22   supplies that he was even able to get past them.
  


23       Q.    That was Cooke.
  


24       A.    Thank you.
  


25       Q.    Was he an idiot?
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 1       A.    Cooke?
  


 2       Q.    Yeah.
  


 3       A.    I don't think so.
  


 4       Q.    So he had been wandering through Arizona,
  


 5   presumably looking at the Gila River at some point?
  


 6       A.    Uh-huh.
  


 7       Q.    And he decided to put two wagons lashed
  


 8   together with a couple of logs on the river to boat
  


 9   some of his supplies down; is that correct?
  


10       A.    Well, he decided to try it.
  


11       Q.    So he's not an idiot.  He's got to be looking
  


12   at a river that's pretty big, pretty deep, pretty
  


13   consistent?
  


14       A.    And he also concluded his attempt to boat it
  


15   was a failure.
  


16       Q.    Have you ever tried to steer two wagons
  


17   lashed to a couple of logs?
  


18       A.    No, I haven't.
  


19       Q.    Would you imagine that such a craft might be
  


20   difficult to steer?
  


21       A.    He did make that point in his report.
  


22       Q.    Okay.  Are you saying a river with sandbars
  


23   can never be navigated?
  


24       A.    No.  I pointed that out in my discussion
  


25   about the Colorado River.
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 1       Q.    But somehow the sandbars on the Gila are
  


 2   different than the sandbars on the Colorado?
  


 3       A.    Because the Colorado has considerably
  


 4   more water, or at least that's one reason potentially
  


 5   why.
  


 6       Q.    Well, if a sandbar changes the depth of the
  


 7   river so it's only a foot deep on the Colorado and
  


 8   changes it on the Gila, how is that different?
  


 9       A.    I think it's the cumulative effect, and I
  


10   just have to go back to point out, again, it's hundreds
  


11   of people are observing lots of different things about
  


12   the river, and some of them are sandbars, some of them
  


13   are rock outcroppings, some of them are channel
  


14   changes, some of them are floods.  And cumulatively,
  


15   nobody is suggesting that the Gila River can be
  


16   reliably navigated.
  


17       Q.    How is a gravel bed an obstacle to
  


18   navigability?
  


19       A.    Same answer.
  


20       Q.    You don't know?
  


21       A.    I don't know.
  


22       Q.    Okay.
  


23       A.    But it could be just simply difficult to get
  


24   a boat past it.
  


25       Q.    But you don't know?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1456


  


 1       A.    Correct.
  


 2       Q.    You conclude the Gila was not navigable in
  


 3   part because someone built a road next to it?
  


 4       A.    In fact, one of the exhibits that I talked
  


 5   about in my PowerPoint pointed out that that's why the
  


 6   materials were hauled by wagon, because they couldn't
  


 7   use the river, even though it was considerably more
  


 8   expensive to haul the materials by wagon up the Gila
  


 9   River.
  


10       Q.    Are you aware there are -- but you conclude
  


11   that the Gila was not navigable in part because someone
  


12   built a road next to it?
  


13       A.    In part.
  


14       Q.    Are there roads that parallel the Colorado?
  


15       A.    Probably in some places.  I don't know.
  


16       Q.    Are there roads that parallel the
  


17   Mississippi?
  


18       A.    Yes, there probably are.
  


19       Q.    In your opinion, a river that experiences
  


20   channel change within the floodplain can't be
  


21   navigable?
  


22       A.    Again, it's the preponderance of hundreds of
  


23   exhibits of people offering their own opinions about --
  


24   in different ways, over different time, people who are
  


25   eyewitnesses, who lived there at the time, who are all
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 1   offering different opinions about the river on
  


 2   different aspects of it.  And none of them are
  


 3   suggesting that this is a navigable river, other than a
  


 4   few flakey attempts to put pontoon boats in and perhaps
  


 5   a few joyriders that tried to get down it and ended up
  


 6   wading along the way.
  


 7       Q.    All right.  Well, we'll get to those guys.
  


 8             If a river changes its channel, why does that
  


 9   make it unreliable for commercial transport?
  


10       A.    It's all of the hundreds of people's
  


11   descriptions.
  


12       Q.    You don't know; you're just synthesizing the
  


13   historical record; is that correct?
  


14       A.    Exactly, yes.
  


15       Q.    All right.  It looks like you spent some time
  


16   looking at boating on the Colorado.  Did any of the
  


17   expeditions you looked at use double or triple-bottom
  


18   boats?
  


19       A.    Not the ones I looked at.
  


20       Q.    Did they have trouble with sandbars or
  


21   shifting channels?
  


22       A.    I indicated that J.C. Ives' expedition had
  


23   precisely that problem and that, in fact, one of the
  


24   slides I had showed them lining the boat up the river,
  


25   and I also indicated that the Wheeler expedition had to
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 1   portage around sandbars and other obstacles on the
  


 2   Colorado.
  


 3       Q.    How about rocks, did they have problems with
  


 4   rocks?
  


 5       A.    I don't remember about any rocks that were
  


 6   mentioned in those accounts.
  


 7       Q.    Is the river in its ordinary and natural
  


 8   condition when it's in flood or drought?
  


 9       A.    I'm sorry, what was the question?
  


10       Q.    Is the river in its ordinary and natural
  


11   condition when it's in flood?
  


12       A.    That would be for ANSAC or a court to
  


13   determine.  I just report what the historical record
  


14   says about the river.
  


15       Q.    But you read State v. ANSAC?
  


16       A.    Right.
  


17       Q.    Do you remember that court directed ANSAC to
  


18   consider when the river was in flood?
  


19       A.    I don't remember that language, specifically.
  


20       Q.    Okay.  So if the court there directed ANSAC
  


21   not to consider instances where the river was in flood,
  


22   that means we can disregard a whole bunch of your
  


23   report that talks about flood; is that correct?
  


24       A.    No, it's not correct, because there were many
  


25   witnesses who observed the river at multiple times and
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 1   reached conclusions about the nature of the river, and
  


 2   part of what they reached were conclusions based on the
  


 3   floods that maybe not at the time of the flood, but
  


 4   certainly in the aftermath may have had an impact on
  


 5   the river.
  


 6       Q.    If you're not supposed to consider the river
  


 7   in flood, then the descriptions you have of the river
  


 8   where it's in flood are not things that should be
  


 9   considered if you're looking at the river in its
  


10   ordinary and natural condition?
  


11       A.    Well, that would be for ANSAC to
  


12   determine.
  


13       Q.    Okay.
  


14                  CHAIRMAN NOBLE:  Joy?
  


15                  MS. HERNBRODE:  Yes.
  


16                  CHAIRMAN NOBLE:  Would this be a good
  


17   time to take a break?
  


18                  MS. HERNBRODE:  It would be a delightful
  


19   time.
  


20                  CHAIRMAN NOBLE:  Thank you.  We'll take
  


21   a ten-minute break.
  


22                  (A recess was taken from 2:18 p.m. to
  


23   2:31 p.m.)
  


24                  CHAIRMAN NOBLE:  Proceed.
  


25                  MS. HERNBRODE:  Thank you.
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 1   BY MS. HERNBRODE:
  


 2       Q.    Is it easier to navigate the river when it's
  


 3   in flood?
  


 4       A.    I have no idea.  One of the documents that I
  


 5   testified, though, in the PowerPoint indicated that the
  


 6   river was impassable for weeks or a month.  It didn't
  


 7   identify whether that meant going up or down or across,
  


 8   though.
  


 9       Q.    Okay.  Can you look at Page 11 in the
  


10   notebook, which is an excerpt from Page 144 of your
  


11   report in evidence as evidence item X002?
  


12             What is the basis for your statement that the
  


13   Gila River had dangerous currents?
  


14       A.    Well, I believe one of the material documents
  


15   that I testified to earlier today on my direct talked
  


16   about the flow is in standing waves, and that's
  


17   essentially the type of -- in other words, that there
  


18   was a lot of water moving in violent form.
  


19       Q.    So standing waves in your mind indicates a
  


20   dangerous current?
  


21       A.    This is just a summary statement of what all
  


22   of the historical parties had been saying about the
  


23   river all along.
  


24       Q.    So can you point me in your report to a
  


25   historic party who said that the Gila River had


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1461


  


 1   dangerous currents?
  


 2       A.    Again, it's a summary of what many people
  


 3   have been saying, had been saying.
  


 4       Q.    Are you talking about when it's in flood,
  


 5   that it had dangerous currents, or did it have
  


 6   dangerous currents when it wasn't in flood?
  


 7       A.    I was attempting to summarize many different
  


 8   historical parties' statements about the Gila River.
  


 9       Q.    So you put into the mix statements about the
  


10   Gila River when it's in flood and statements when it
  


11   wasn't in flood?
  


12       A.    If you would like to take dangerous currents
  


13   out, I can live with that.
  


14       Q.    Okay.  How about violent; is that when it's
  


15   in flood or not in flood?
  


16       A.    Again, it's a summary.  And the exhibit that
  


17   I talked about that mentioned it was impassable for
  


18   weeks and months to me suggests that it was violent.
  


19   To me it suggests that the river wiped out the railroad
  


20   bridge in 1905, that it was violent.  I don't know if I
  


21   have a historical party uses exactly that word.
  


22       Q.    Well, let's talk about those 1905 photos that
  


23   you showed in your PowerPoint.  I believe all of those
  


24   1905 photos, except the one with the woman, were of the
  


25   same railroad bridge; is that correct?


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1462


  


 1       A.    Yes.
  


 2       Q.    Okay.  And they're all associated with the
  


 3   1905 floods on the Gila?
  


 4       A.    Which I believe were some of the biggest ones
  


 5   there had been up until that time.
  


 6       Q.    Are you familiar at all with the
  


 7   international standard for rating rapids?
  


 8       A.    No.
  


 9       Q.    Are you aware of any rapids on the Gila?
  


10       A.    No, I don't -- if there are, I don't know
  


11   anything about them.
  


12       Q.    You don't remember any of the historical
  


13   figures talking about rapids on the Gila?
  


14       A.    Not off the top of my head.
  


15       Q.    All right.  Was there a railroad that ran
  


16   down next to the Colorado into Mexico?
  


17       A.    On the Colorado?
  


18       Q.    Down alongside the Colorado and into Mexico.
  


19       A.    If there is, I don't know anything about it.
  


20       Q.    Would you agree that historical descriptions
  


21   of the river are the best source of information about
  


22   the river's ordinary and natural state?
  


23       A.    I think the historical descriptions are the
  


24   best descriptions of the river in general, whether it's
  


25   in its ordinary or natural or in its modified form
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 1   following irrigation.  It's -- the statements are what
  


 2   they are by the historical figures.
  


 3       Q.    But none of those historical figures
  


 4   discussed in your report were tasked with applying the
  


 5   Daniel Ball test to determine if the Gila River was
  


 6   navigable; is that correct?
  


 7       A.    I don't know if they were literate enough to
  


 8   be able to apply the Daniel Ball test.  I don't know if
  


 9   they even knew such a thing existed.
  


10       Q.    None of them that you saw had instructions
  


11   that said you will apply the Daniel Ball test to
  


12   determine if this river is navigable?
  


13       A.    No.
  


14       Q.    Okay.
  


15       A.    Not that I'm aware of.
  


16       Q.    All right.  You mention that Wheeler felt the
  


17   Columbia, Sacramento and the Colorado were the only
  


18   navigable rivers in the West.  Has that proven to be
  


19   true?
  


20       A.    I don't believe so.
  


21       Q.    Okay.
  


22       A.    It was their opinions, and again, I'm only
  


23   telling the ANSAC what the historical record contains.
  


24       Q.    Can you point me to the historical account
  


25   where dories similar to those used by Powell were used
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 1   or attempted to be used on the Gila?
  


 2       A.    I don't know if there were any.
  


 3       Q.    So how do you conclude they would have had
  


 4   difficulty navigating the Gila?
  


 5       A.    For the same reason I've been explaining all
  


 6   along.  The conclusions of many people all along the
  


 7   river all identified the problems with the river.  And
  


 8   perhaps more to the point, virtually no one suggests
  


 9   that the river was navigable on a regular and reliable
  


10   basis, particularly the booster-type press at the
  


11   19th century, which did brag about railroads coming to
  


12   towns, did brag about roads coming to towns, did brag
  


13   about churches, businesses, the irrigation of the
  


14   lands, basically anything that would have been useful.
  


15   This kind of booster press didn't mention at all the
  


16   fact that the Gila River could be used for navigation,
  


17   but it did mention that the Colorado could be used for
  


18   navigation.
  


19             So by omission, I would assume that if the
  


20   press was going to say that navigation on the Gila
  


21   would have been useful, they would have said that.
  


22   There's a good reason why there are no stories
  


23   suggesting that they were bragging about how the Gila
  


24   could have been used reliably for navigation.
  


25       Q.    Can we get back to the question I actually
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 1   asked you, though, which is, you told me that nobody
  


 2   you know of used or tried to use one of Powell's white
  


 3   hull boats, or something similar to it, on the Gila?
  


 4       A.    I'm unaware that they did.
  


 5       Q.    Okay.  And I'm presuming you looked at
  


 6   Powell's, the exploration of the Colorado River and its
  


 7   canyons, as part of your primary research on the
  


 8   Colorado River stuff?
  


 9       A.    A long time ago.
  


10       Q.    Okay.  Do you know what the draft of
  


11   maneuverability of Powell's boats was?
  


12       A.    No.
  


13       Q.    His boats were double-ribbed with double stem
  


14   and stern posts, and further strengthened by several
  


15   bulkheads; does that sound right?
  


16       A.    I don't know.
  


17       Q.    Did they have watertight compartments to help
  


18   keep the boats afloat should they roll over and, also,
  


19   to keep supplies dry in case of accidents?
  


20       A.    I don't know.
  


21       Q.    Do you know if all of the boats he started
  


22   with ended up at the bottom of the Grand Canyon when he
  


23   was done?
  


24       A.    I believe some of them, he lost some of them
  


25   along the way, but I'm not positive.
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 1       Q.    Okay.  Are you aware of any accounts where
  


 2   trappers dragged or anybody else dragged their boat
  


 3   along the Gila?
  


 4       A.    I believe the -- there's one newspaper
  


 5   account of two men who tried to float down from Phoenix
  


 6   to Yuma, and wound up wading, I believe the phrase was,
  


 7   happy as mud hens pulling their boat along the way.
  


 8       Q.    Would that be the Yuma or Bust account?
  


 9       A.    I believe that's it.
  


10       Q.    Okay.  I'm going to, in the interest of not
  


11   getting my slides too out of order, I'm going to come
  


12   back to that in a little bit.
  


13             At Page 95 of your report, you quote Harry
  


14   Turner.  If you turn to Page 12 of the notebook, you'll
  


15   see the quote I'm talking about, which should be a
  


16   little -- 95, that's this.  Okay.  This is out of your
  


17   report at Page 95, SRP Exhibit No. X002.
  


18             How does Turner's description of a four-foot
  


19   deep river, deep enough for steamboats, indicate he
  


20   thought the river wasn't navigable?
  


21       A.    It's simply offering what his opinion was of
  


22   the river.  I'm not suggesting that he concluded it was
  


23   not navigable.
  


24       Q.    So you would agree that Turner thought the
  


25   Gila River was navigable?
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 1       A.    Apparently so, yeah.  He thought at least at
  


 2   that particular point, that you could float a steamboat
  


 3   in it.
  


 4       Q.    And you say that the river would have been
  


 5   navigable west of that point, but not east.  How do you
  


 6   conclude that?
  


 7       A.    I don't see where that appears in this
  


 8   particular --
  


 9       Q.    It doesn't appear in this particular thing.
  


10   It appears in your report.  This is the man's statement
  


11   that is in your report, and from that you conclude that
  


12   the river would have been navigable west, but not east
  


13   of this point.  How do you get to that conclusion?
  


14       A.    Oh.  Because he says it's assuming a much
  


15   more river-like appearance, meaning the river has
  


16   changed into something, as he points out, had four feet
  


17   of water and could float a steamboat.
  


18             I'm assuming that what he meant by that is
  


19   that upstream from there he didn't feel it was
  


20   river-like, quote/unquote.
  


21       Q.    Do you know how far upstream from there he
  


22   was talking about?
  


23       A.    No, I don't, and I don't think he offers that
  


24   statement either.
  


25       Q.    And do you know how much water and depth you


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1468


  


 1   need for a steamboat?
  


 2       A.    I think J.C. Ives opined that it was around
  


 3   two and a half feet -- I'm not positive -- for at least
  


 4   his craft.
  


 5       Q.    So if you're at four feet here where you're
  


 6   talking about, it could be quite some distance before
  


 7   the river dropped down to two feet?
  


 8       A.    It could be, or it could have just come over
  


 9   a cataract and pooled up.
  


10       Q.    But since you're a hydrologist, you can't
  


11   tell us?  (Sic)
  


12       A.    That's correct.
  


13       Q.    All right.  So you don't know what
  


14   tributaries or changes in geology occurred that would
  


15   have made the Gila more navigable to the west than the
  


16   east at this locations?
  


17       A.    No.
  


18       Q.    Do you know approximately where this location
  


19   is?
  


20       A.    It may be in my report.  I don't remember.
  


21       Q.    Does about 80 miles west of Gila Bend sound
  


22   about right?
  


23       A.    If that's what it says in my report.
  


24       Q.    Would you like to look at Page 95 of your
  


25   report?
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 1       A.    I'll take your word for it.
  


 2       Q.    All right.  You quote Emory on Page 97 of
  


 3   your report.  You can see the quote I'm talking about
  


 4   on Page 13 of the notebook.  Again, this is SRP's
  


 5   Exhibit X002 at Page 97.
  


 6             Is Emory here discussing the Gila River as an
  


 7   international boundary, or was he applying the Daniel
  


 8   Ball test?
  


 9       A.    I believe he was talking about the
  


10   international boundary.
  


11       Q.    So a river that shifts 15 feet from side to
  


12   side would make it a difficult international boundary?
  


13       A.    Yes, it would.
  


14       Q.    Emory then goes on to describe the Colorado,
  


15   correct?
  


16       A.    I don't recall.
  


17       Q.    Okay.  If you turn to Page 14 of the
  


18   notebook, you'll see Emory's quote from your 2013
  


19   report on Pages 97 and 98, SRP Exhibit X002.
  


20             Emory states that the Colorado is both
  


21   navigable and is also subject to frequent channel
  


22   shifting, unstable banks and sandbars; is that correct?
  


23       A.    This is his first encounter with the river,
  


24   and then a few years later he reversed that opinion and
  


25   said it was not navigable.
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 1       Q.    I'm actually asking you about the Colorado.
  


 2       A.    Oh, the Colorado.  I'm sorry.
  


 3       Q.    The Colorado was both navigable and subject
  


 4   to frequent channel shifting, unstable banks and
  


 5   sandbars, correct?
  


 6       A.    Yes.
  


 7       Q.    And I believe your slide this morning of
  


 8   Michler also described the Colorado as having a
  


 9   changing channel, shifting sandbars, shifting sands and
  


10   sandbars; is that correct?
  


11       A.    Yes.
  


12       Q.    Okay.  Were native tribes irrigating fields
  


13   out of the Gila in 1966, or 1866?  Sorry.
  


14       A.    I don't know.  I know they were irrigating up
  


15   in the Salt River Valley.  I don't know about along the
  


16   Gila.
  


17       Q.    Well, let's talk about Richard McCormick's
  


18   quote on Page 121 of your report, if you'll turn to
  


19   Page 15 of the notebook.  Again, this is Exhibit X002,
  


20   Page 121.
  


21             McCormick says that half to three-quarters of
  


22   the year the Gila is a large river; is that correct?
  


23       A.    Yes.
  


24       Q.    He doesn't mention it being dry at any time,
  


25   correct?
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 1       A.    Well, he says it's comparatively small the
  


 2   other time.
  


 3       Q.    But that doesn't mean dry?
  


 4       A.    I'm just reporting what he says here.
  


 5       Q.    Okay.  And he doesn't say it's not navigable;
  


 6   just that it's not navigated?
  


 7       A.    That's correct.
  


 8       Q.    All right.  Let's turn to Page 16 of the
  


 9   notebook, which is from 123 of your 2013 report, SRP
  


10   Exhibit X002.
  


11             The quote you have there is from the Arizona
  


12   Sentinel newspaper.  Can you read the highlighted
  


13   portion of the quote?
  


14       A.    This is Page 16?
  


15       Q.    Yes.
  


16       A.    The river has an average width of six hundred
  


17   feet and a depth from three to five feet.  This volume
  


18   will be increased if anything during the other seasons
  


19   of the year, as this is the time when no rainfalls and
  


20   no water comes from the mountains to swell the current.
  


21       Q.    In January 1873 three individuals floated
  


22   from Phoenix to Yuma.  Can you look at Page 17 of the
  


23   notebook, which is from Pages 126 and 127 of your 2013
  


24   report, SRP Exhibit X002.
  


25             Does the article there -- I'll give you a
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 1   minute to read it -- say the river was in flood?
  


 2       A.    I don't see anything about flood.
  


 3       Q.    Does the article say they had any
  


 4   difficulties?
  


 5       A.    In their opinion, they made it from wherever
  


 6   they started upstream.
  


 7       Q.    Phoenix.
  


 8       A.    From Phoenix they made it to Yuma.
  


 9       Q.    Do you consider this trip successful?
  


10       A.    Apparently they made it down there.
  


11       Q.    Do you consider this a successful trip?
  


12       A.    It's a demon -- I'm reporting for what people
  


13   said at the time.  They apparently made it successfully
  


14   from Phoenix to Yuma.
  


15       Q.    So these guys thought it was successful?
  


16       A.    They thought it was successful.
  


17       Q.    All right.  You then talk about a planned
  


18   expedition in 1881 on Page 128 of your 2013 report, if
  


19   you'll turn to Page 18 of the notebook.  This is SRP
  


20   Exhibit X002, Page 128.
  


21             You opine that this planned expedition is
  


22   likely the Yuma or Bust expedition.  Do you have any
  


23   basis, other than the closeness in time, to assume this
  


24   is so?
  


25       A.    This is just an educated guess, the proximity
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 1   in time.
  


 2       Q.    Proximity in time is the basis for it,
  


 3   though?
  


 4       A.    Yes.
  


 5       Q.    All right, Yuma or Bust.  Turn to Page 19 of
  


 6   the notebook, which is from your 2013 report at
  


 7   Page 128.
  


 8             I see you left some of the second quote out
  


 9   here.  Do you have the complete text somewhere?
  


10       A.    I would have a copy of the news story.  I
  


11   don't know if I --
  


12       Q.    You don't have it with you?
  


13       A.    No.
  


14       Q.    Okay.  Does this sound like the complete
  


15   text:  The officers of the Yuma or Bust returned on
  


16   today's stage.  They report having arrived safely at
  


17   Yuma six days out from this port.  We have advice,
  


18   however, that the boat reached Gila Bend and busted.
  


19   The liquor having given out three days before, the crew
  


20   subsisted on bacon straight, and during great
  


21   hardships, being compelled to wade in the water the
  


22   greater portion of the time and push the craft ahead of
  


23   them.  The Yuma papers may enlighten us as to which
  


24   account is correct, unless they have been bought off.
  


25             Does that sound correct?
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 1       A.    That's correct.
  


 2       Q.    Is drinking and boating ever a good idea?
  


 3                  MR. HELM:  Yeah.
  


 4                  THE WITNESS:  Well, I would presume not.
  


 5   BY MS. HERNBRODE:
  


 6       Q.    In your opinion, this trip was unsuccessful?
  


 7       A.    I think it was -- I think it sounds like it
  


 8   was unsuccessful.
  


 9       Q.    Okay.  So you're willing to opine on the
  


10   unsuccessful ones, but you're not willing to opine on
  


11   the successful ones?
  


12       A.    I'm not willing to infer that the entire
  


13   river is navigable for I think it's normal and -- in
  


14   its normal state based on just a small number of
  


15   joyriders who made it down the river, when hundreds of
  


16   other people at the time concluded to the contrary; or
  


17   alternatively, because major promoter/booster
  


18   newspapers did not offer the opinion that they thought
  


19   the river was navigable, and because it was not
  


20   regularly navigated.
  


21       Q.    Okay.  But I asked you not what your opinion
  


22   was overall.  I asked you about these specific trips.
  


23   And you were willing -- you were not willing to opine
  


24   that the January 1879 trip was successful, but you're
  


25   now willing to opine that these folks, who apparently
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 1   had a pretty good time and may, in fact, have made it
  


 2   to Yuma -- although, they had a fight with the
  


 3   newspaper editor, so who knows -- were unsuccessful.
  


 4             So I'm just trying to clarify here.  You are
  


 5   willing to opine it's unsuccessful.  You're not willing
  


 6   to opine it's successful?
  


 7       A.    What was the 1879 one you're talking about?
  


 8       Q.    That's the three guys I had you read the
  


 9   whole big, long quote.  That's the three guys who
  


10   floated from Phoenix to Yuma, wasn't in flood, they
  


11   didn't have any difficulties.
  


12       A.    They obviously made a successful trip.
  


13       Q.    So that is successful?
  


14       A.    Yes, that's what the article says.
  


15       Q.    Does this article say it's unsuccessful, they
  


16   were unsuccessful?
  


17       A.    Some people thought it was unsuccessful
  


18   because they, quote, busted, unquote, and I reported
  


19   that.
  


20       Q.    Okay.  Let's talk about the Howard family
  


21   trip in 1849.  If you'll turn to Page 20 of the
  


22   notebook, which is from Page 131 of your 2013 report,
  


23   SRP Exhibit X002.
  


24             Do you consider this trip unsuccessful?
  


25       A.    They made it successfully down the river, but
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 1   the military downriver from them apparently was so
  


 2   concerned that someone would attempt this, that they
  


 3   sent an expedition to meet them.  Although, as it
  


 4   turned out, it wasn't necessary.
  


 5       Q.    And where does it say it was the state of the
  


 6   river that worried Lieutenant Couts?
  


 7       A.    It's in the context in which the article is
  


 8   written, as I recall.
  


 9       Q.    Are you familiar with the Oatman Massacre on
  


10   the Gila that took place between Gila Bend and Yuma in
  


11   1851?
  


12       A.    No, I'm not.
  


13       Q.    Are you familiar with any other accounts in
  


14   the 1840s or 1850s where small groups of whites were
  


15   attacked while they traveled on their way to Yuma?
  


16       A.    I'm not familiar, but I'm assuming that's why
  


17   the Fort was at Yuma, was to help prevent that type of
  


18   thing.
  


19       Q.    Okay.  Let's look at the November 1890 to
  


20   April 1891 trip.  You only have a portion of the
  


21   article in your 2013 report on Page 134 and 135, so I'm
  


22   going to show you the complete article.  Unfortunately,
  


23   it's a little blurry in the notebook at Page 21, so you
  


24   may want to turn to Tab 7 of the notebook, which has a
  


25   better copy of ASLD evidence item No. X004, Part 20.
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 1       A.    Tab --
  


 2       Q.    7.
  


 3       A.    7.
  


 4       Q.    Okay.  Let me see if I can read it, and you
  


 5   can tell me if I get it wrong, okay?
  


 6       A.    Okay.
  


 7       Q.    Two men arrived here last week who have
  


 8   accomplished the dangerous feet of navigating the Gila
  


 9   River from source to mouth.  About a year ago they
  


10   started from Los Angeles in a wagon and went on a
  


11   prospecting trip through Southern Arizona into New
  


12   Mexico.  About six months ago they sold their horses
  


13   and wagon and started down the Gila in a boat of their
  


14   own making.  Their starting point was in the Black
  


15   Range of New Mexico where the Gila has its source.
  


16   They say the scenery in the canyons of the Gila is
  


17   nearly as grand as the Colorado canyons.  They met with
  


18   no special incident until the high water of the
  


19   February floods began to come down.  Their boat was
  


20   upset and lost but they built another and started on.
  


21   In some of the canyons the water rose to enormous
  


22   heights owing to the narrow channel in which it was
  


23   confined.  The crookedness of the river makes its
  


24   total length about 800 miles.  The men hunted and
  


25   trapped on the way but met with only very moderate
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 1   success.  They claim to be the first who ever made it
  


 2   in a boat -- who ever made in a boat the whole length
  


 3   of the river (sic).
  


 4             Did I read that right?
  


 5       A.    Yes, you did.
  


 6       Q.    Was this trip unsuccessful?
  


 7       A.    Clearly, from what it says in the news
  


 8   article, they made it down the river.
  


 9       Q.    So it's successful?
  


10       A.    That's what the article says.
  


11       Q.    They seem pretty matter of fact about losing
  


12   their boat and building another one, don't they?
  


13       A.    Yes.
  


14       Q.    Was there a good map of the length of the
  


15   Gila River available in 1890?
  


16       A.    I don't know.
  


17       Q.    Were these guys using the Gila for trade and
  


18   travel?
  


19       A.    Well, let me correct that.  There were the
  


20   U.S. General Land Office survey plats, but I doubt very
  


21   much that these guys used those.
  


22       Q.    It wasn't commonly -- there wasn't a river
  


23   guide available at that time?
  


24       A.    No.
  


25       Q.    Were they using the Gila for trade and


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1479


  


 1   travel?
  


 2       A.    They were using the Gila River for whatever
  


 3   the newspaper article says they were using it for.  Did
  


 4   it say trade and travel?  After your reading it, I
  


 5   don't recall.
  


 6       Q.    It said that they hunted and trapped on the
  


 7   way.
  


 8       A.    Okay.
  


 9       Q.    So is that --
  


10       A.    Then that's what they did.
  


11       Q.    So is that trade and travel?
  


12       A.    I don't know.  I don't know whether they were
  


13   doing that for commercial purposes or just for their
  


14   own food and entertainment.
  


15       Q.    Okay.  Let's look at your near-drowning story
  


16   from August 1893.  Please turn to Page 22 of the
  


17   notebook, which is from your 2013 report at Page 135,
  


18   SRP Exhibit X002.
  


19             The water must have been pretty deep, right?
  


20       A.    I would think so.
  


21       Q.    Doesn't say how far up the Gila they were,
  


22   does it?
  


23       A.    No.
  


24       Q.    Are you aware that the Stantec report
  


25   concluded that the backwaters of the Colorado extend
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 1   only 2.5 miles up the Gila?
  


 2       A.    I know that there is such a determination by
  


 3   somebody.  I don't know by whom.
  


 4       Q.    Have you seen any evidence in the record that
  


 5   disputes the 2.5 mile conclusion?
  


 6       A.    I don't remember.
  


 7       Q.    Okay.  In your report, also on 135, you talk
  


 8   about steamboat excursions up the Gila.  Please turn to
  


 9   Page 23 of the notebook, which is your 2013 report,
  


10   X002, at 135.
  


11             What is the basis for your conclusion that
  


12   the steamboat operated only on Colorado flood flows?
  


13       A.    It says that in the article:  The Gila is
  


14   navigable a long distance up from Yuma at present, due
  


15   to the backing of the waters of the Colorado.  In the
  


16   Colorado, the flow is very large, due to the meltage of
  


17   the snows in Colorado and Utah.  Steamboat excursions
  


18   up the Gila from Yuma are the rage of late.
  


19       Q.    In your 1998 report you talk about a
  


20   steamboat that operated for seven years on the Gila; is
  


21   that correct?
  


22       A.    I believe I did.
  


23       Q.    Is that this steamboat?
  


24       A.    I don't know.
  


25       Q.    During your direct testimony you referred to
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 1   some secondary sources that you looked at regarding
  


 2   steamboats on the Gila to Dome.  Can you tell me what
  


 3   those secondary sources are?
  


 4       A.    I don't remember what they were.
  


 5       Q.    They're not in your report?
  


 6       A.    No.
  


 7       Q.    Which of your historical accounts included in
  


 8   your report did not take place during flood conditions?
  


 9       A.    Say that again?
  


10       Q.    Which of the historical accounts included in
  


11   your report did not take place during flood?
  


12       A.    Is this an A, B or C choice question?
  


13       Q.    I picked some out; but the Howards?
  


14       A.    I don't remember whether they were in flood
  


15   condition or not.
  


16       Q.    Those are the ones that had the baby on the
  


17   way.
  


18       A.    Right, and they named it the Gila, I believe.
  


19       Q.    Yes.
  


20       A.    Yeah.
  


21       Q.    You don't remember whether that was a flood
  


22   or not?
  


23       A.    No, I don't, and I'm not even sure if the
  


24   article mentioned that.
  


25       Q.    All right.  Yuma or Bust?
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 1       A.    Probably not a flood condition, because they
  


 2   got stuck in sandbars, but I don't remember from the
  


 3   article.
  


 4       Q.    The November 1890 trip?
  


 5       A.    Those were the guys that came down all the
  


 6   way from New Mexico?
  


 7       Q.    Yeah.
  


 8       A.    I don't remember.
  


 9       Q.    All right.  Were Powell's boats actually
  


10   white hulls, not necessarily straight dories?
  


11       A.    I don't know.
  


12       Q.    Can you articulate the differences between
  


13   the title navigability and navigable -- I'm sorry.
  


14   Strike that.  Let me try again.  I'm getting tired, but
  


15   you'll be happy to know I'm on the last page of my
  


16   questions.
  


17       A.    Okay.
  


18       Q.    Can you articulate the difference between
  


19   title navigability and interstate commerce navigability
  


20   tests?
  


21       A.    No, I can't.
  


22       Q.    Okay.  You've indicated several times you
  


23   synthesized the historical information available,
  


24   correct?
  


25       A.    Yes.
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 1       Q.    Isn't it a historian's job to look at all the
  


 2   evidence available?
  


 3       A.    All that can be reasonably accomplished
  


 4   within time and budget.
  


 5       Q.    You did not include in your report James O.
  


 6   Pattie's canoe use on the Gila, correct?
  


 7       A.    Apparently not.
  


 8       Q.    And you didn't include either of Stanley
  


 9   Sykes' trips, either in the 1890s or 1909?
  


10       A.    I don't recall the Sykes trip.
  


11       Q.    And you didn't include J.K. and George Day's
  


12   1891 to '92 trip?
  


13       A.    I don't know that trip.
  


14       Q.    And you didn't include Adams and Evans' 1895
  


15   trip?
  


16       A.    I don't know that one either.
  


17       Q.    Nor Lieutenant Gully and Richardson's
  


18   sometime prior to 1896 trip?
  


19       A.    I don't know that one either.
  


20       Q.    Okay.  Are there any other trips that you do
  


21   remember that you didn't include?
  


22       A.    The ones that I remembered or had materials
  


23   for I included.
  


24       Q.    Okay.  Did you look at the ASLD's report at
  


25   some point prior to publishing your 2013 report?
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 1       A.    Not for a long time.
  


 2       Q.    Okay.  You told me that the reports of
  


 3   boating aren't all that voluminous on the Gila; is that
  


 4   correct?
  


 5       A.    Yes.
  


 6       Q.    So why only choose a limited number of
  


 7   boating accounts to go in there?
  


 8       A.    Perhaps because some were redundant, perhaps
  


 9   because I obviously missed some of them, and perhaps
  


10   because, also, the vast majority of the hundreds of
  


11   parties that observed the river reached the conclusion,
  


12   either implicitly or explicitly, that it was not
  


13   navigable.
  


14             The weight of the evidence, the preponderance
  


15   of the evidence, to use, I guess, a legal term, is so
  


16   overwhelming when you look at all of the different
  


17   parties, that, well, just cumulatively there are
  


18   hundreds and hundreds of examples of people either
  


19   explicitly saying it's not navigable or navigated or
  


20   making the opposite implicit assumption by not bragging
  


21   about it as one of the attributes of the area.
  


22       Q.    I get that you feel that the evidence that
  


23   you looked at shows nonnavigability.  The point here I
  


24   was making is that you didn't include a bunch of
  


25   evidence that showed navigability.
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 1       A.    I think even if you included all of those
  


 2   exhibits or documents, it still would not even come
  


 3   close to outweighing the material that I did include.
  


 4             So it's still, the balance of the information
  


 5   is so overwhelming, even if we were just to say, yes,
  


 6   let's include all the exhibits you're talking about, it
  


 7   doesn't change what the cumulative effect is that all
  


 8   these hundreds of other parties explicitly or
  


 9   implicitly are saying about the Gila River.
  


10       Q.    Let me check with my co-counsel here and see
  


11   if there's anything else.
  


12                  MS. HERNBRODE:  Thank you,
  


13   Dr. Littlefield.
  


14                  THE WITNESS:  You're welcome.  Did you
  


15   want this back?
  


16                  MS. HERNBRODE:  I'm pretty sure you
  


17   don't want it.
  


18                  THE WITNESS:  Or should I hang on to it
  


19   for somebody else to question me on?
  


20                  MS. HERNBRODE:  I didn't share it with
  


21   anybody else, so they're on their own.
  


22                  THE WITNESS:  Okay.
  


23                  CHAIRMAN NOBLE:  Is there someone else
  


24   who would like to examine Dr. Littlefield?  Mr. Helm?
  


25                  MR. HELM:  I can start.
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 1                  CHAIRMAN NOBLE:  Sure.  We'll take our
  


 2   next break in about half an hour.
  


 3                  MR. HELM:  I was just going to suggest
  


 4   that you might want to take a quick five while we get
  


 5   set up.
  


 6                  CHAIRMAN NOBLE:  Let's take a quick
  


 7   five.
  


 8                  (A recess was taken from 3:01 p.m. to
  


 9   3:05 p.m.)
  


10                  CHAIRMAN NOBLE:  Many of you observed
  


11   that during the break preceding this one, Commissioner
  


12   Henness left.  We deemed it appropriate that any
  


13   Commissioner who participates in any part of a hearing
  


14   on a stream, if they are absent or leave for a reason,
  


15   then the transcript and the record will be made
  


16   available to them prior to the time that deliberations
  


17   begin.
  


18                  Now, Mr. Helm, you may begin.
  


19                  COMMISSIONER ALLEN:  We're missing
  


20   Commissioner Horton.
  


21                  CHAIRMAN NOBLE:  Oh, are we missing
  


22   Commissioner Horton?
  


23                  MR. HELM:  Do you really want me to
  


24   start?
  


25                  CHAIRMAN NOBLE:  I do not want you to
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 1   start.
  


 2                  (A brief recess was taken.)
  


 3                  CHAIRMAN NOBLE:  Go ahead, Mr. Helm.
  


 4                  MR. HELM:  We're ready?
  


 5                  CHAIRMAN NOBLE:  We will add one
  


 6   postscript to that previous announcement.  We will
  


 7   never go with less than a quorum.
  


 8
  


 9                      CROSS-EXAMINATION
  


10   BY MR. HELM:
  


11       Q.    Hello, Dr. Littlefield.  Good to see you
  


12   again.
  


13       A.    Good to see you, Mr. Helm.
  


14       Q.    We've done this several times, haven't we?
  


15       A.    I believe so.
  


16       Q.    Yeah.  Always fun.  May not be for some
  


17   people.  That's only from my viewpoint.
  


18             In your executive summary, you state on
  


19   Page 1 that the purpose of this study is to add further
  


20   information about the historical characteristics of the
  


21   Gila River to comply with Winkleman.
  


22             First of all, I would like to get a couple of
  


23   things straight.  You've read Winkleman?
  


24       A.    Yes.
  


25       Q.    You've read PPL?
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 1       A.    Yes.
  


 2       Q.    Have you read Defenders?
  


 3       A.    Yes.
  


 4       Q.    Have you read Oklahoma versus the United
  


 5   States or paren Texas, however you want to look at it?
  


 6       A.    No.
  


 7       Q.    Have you read Holt State Bank?
  


 8       A.    No.
  


 9       Q.    What other Supreme Court decisions from the
  


10   Supreme Court of the United States have you read that
  


11   bear on navigability?
  


12       A.    I believe the 1931 Utah case.
  


13       Q.    Okay.  Anything else?
  


14       A.    I already said I've read Daniel Ball.
  


15       Q.    Right.
  


16       A.    Those are the ones that I remember.
  


17       Q.    Okay.  Now, in our other conversations that
  


18   we have had over time, you have told me that you were
  


19   not trying to present evidence to a court standard,
  


20   fair enough?
  


21       A.    You would need to show me where I said that.
  


22   I don't remember.
  


23       Q.    You won't -- do you want to take issue with
  


24   any of your characterizations about the legal standards
  


25   as they apply to your reports that you have testified
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 1   to in your earlier testimony?
  


 2       A.    As I explained in my direct testimony, I'm
  


 3   not an attorney and I'm not offering legal opinions.
  


 4       Q.    As I understood it, you weren't trying to
  


 5   comply, with any of your reports, to make them comply
  


 6   with any particular legal standard, whether it be
  


 7   Winkleman or Daniel Ball or what have you; you're just
  


 8   reporting what you found on the ground?
  


 9       A.    Correct.
  


10       Q.    Now, you state on Page 3 of your report that
  


11   Winkleman requires that a fuller awareness of how human
  


12   activities and man-made structures on the Gila River
  


13   have affected the stream's ordinary and natural
  


14   condition, fair enough?
  


15       A.    Yes.
  


16       Q.    Would you explain to me what you mean by that
  


17   statement?
  


18       A.    I would understand that to mean to take into
  


19   consideration what the Gila River would have been like
  


20   had there been no man-made obstructions on the river
  


21   upstream from there, but that obviously since they were
  


22   there, they needed to be considered.
  


23       Q.    That's all it means?
  


24       A.    I don't know anything more than that as a
  


25   legal matter.
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 1       Q.    I've got Winkleman here.  Would you like to
  


 2   look at it again to see if it says some other things?
  


 3       A.    If you want to tell me what it says, I'll be
  


 4   glad to go with your word on it.
  


 5       Q.    Well, ordinary and natural, does Winkleman
  


 6   deal with ordinary and natural?
  


 7       A.    I don't know.  I don't remember.  It's been a
  


 8   while since I read it.
  


 9       Q.    So you don't really recall any of the
  


10   specifics of Winkleman?
  


11       A.    No.
  


12       Q.    Did you have them fully in mind when you
  


13   wrote your report?
  


14       A.    What I had in mind was to expand upon the
  


15   information in the previous reports, and as I already
  


16   just mentioned, I was not attempting to meet any
  


17   particular legal definition; but since I knew since the
  


18   year 2005, that there were better sources, particularly
  


19   for historical newspapers and historical photographs, I
  


20   felt that those would provide additional examples of
  


21   what various historical parties perceived the river to
  


22   be like.
  


23       Q.    You understand that one of the requirements,
  


24   legal requirements, is that the Commission view the
  


25   Gila River in its ordinary and natural condition to
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 1   make their determination of whether it's navigable or
  


 2   not?
  


 3       A.    That's my understanding, yes.
  


 4       Q.    Tell me what you did to determine -- well,
  


 5   let me back up.
  


 6             First off, you also understand that ordinary
  


 7   and natural are considered by the courts of this state
  


 8   to be two separate categories?
  


 9       A.    That, I don't know.
  


10       Q.    Tell me what you did to determine the river
  


11   in its natural condition.
  


12       A.    Again, all I did is, I added more examples of
  


13   what various historical parties at different points in
  


14   time, how they perceived the Gila River.  And I believe
  


15   it's up to either the Arizona Navigable Stream
  


16   Adjudication Commission or a court to determine whether
  


17   those particular examples are useful in helping to
  


18   understand what they are required to do under law.
  


19       Q.    So for these hundreds of opinions that you
  


20   have given to the Commission to make a decision on, you
  


21   have not expressed any opinion as to whether any of
  


22   these exhibits, whatever they were, were talking about
  


23   the river in its natural condition, correct?
  


24       A.    I don't know how that's different from
  


25   ordinary.
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 1       Q.    Okay.  But is that correct?  Am I correct?
  


 2       A.    Well, going back in time, some of them
  


 3   obviously must have because some of those exhibits were
  


 4   created before there were any at least non-Indian dams
  


 5   on the river.  So I would assume that going far enough
  


 6   back in time, you would find parties who commented
  


 7   about the river prior to any non-Indian diversion dams
  


 8   or other works.
  


 9       Q.    Let me just read you a little bit from State
  


10   ex rel. Winkleman versus Navigable Stream Adjudication
  


11   Commission, at Page 241:  Thus, a river in its --
  


12   uncultivated, as land, in paren.  Thus a river in its
  


13   natural condition would be one untouched by
  


14   civilization, i.e., man-made diversions.
  


15             That's the definition of natural from
  


16   Winkleman, okay?
  


17       A.    Okay.
  


18       Q.    What did you do in your report to tell the
  


19   Commission about Arizona, and particularly the Gila
  


20   River, untouched by civilization?
  


21       A.    I didn't attempt to do that at all.  That's a
  


22   legal conclusion.  As I have just explained, I
  


23   attempted to add more evidence that would help clarify
  


24   what the Gila River was like at certain points in time
  


25   authored by historical parties.  What that means in the
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 1   legal context, I don't know.
  


 2       Q.    Those are all post the start of civilization,
  


 3   at least in Arizona --
  


 4       A.    Correct.
  


 5       Q.    -- correct?
  


 6       A.    I think the earliest one that I have is 1775,
  


 7   the Garces.
  


 8       Q.    Right.  And most of them, some even go into
  


 9   the 1950s?
  


10       A.    Correct.
  


11       Q.    So it's fair to say none of them are
  


12   precivilization?
  


13       A.    That's true.  Pre if you're talking about
  


14   Indians as well.
  


15       Q.    Okay.  Let me read you the definition of
  


16   ordinary from Winkleman, okay?
  


17       A.    Okay.
  


18       Q.    The word ordinary means occurring in the
  


19   regular course of events; normal; usual.  Accord, and
  


20   it gives some citations, and it goes on, defining
  


21   ordinary as in part customary; usual; and normal, and
  


22   then gives a citation.  And then it says, describing
  


23   drought conditions on the Mud River as exceptional and
  


24   not usual conditions, recognizing an occasional
  


25   tendency to emphasize the exceptional condition in
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 1   times of temporary high water and to disregard the
  


 2   ordinary condition prevailing throughout the year.
  


 3             What did you do in your report to tell the
  


 4   Commission about the ordinary flow of the Gila River?
  


 5       A.    I'm going to give you the same answer as
  


 6   before.  I provided more examples --
  


 7       Q.    I would like it on the record, so give it.
  


 8       A.    -- and if the Commission feels that those
  


 9   examples aren't relevant, then they can disregard
  


10   those.
  


11       Q.    And you didn't give the Commission, as the
  


12   person who read the primary source, an opinion on
  


13   whether the source you were referring to was talking
  


14   about the river in its ordinary condition, correct?
  


15       A.    I did not offer a legal opinion, correct.
  


16       Q.    You didn't offer a historical opinion either,
  


17   did you?
  


18       A.    I provided the evidence from which the
  


19   Commission can reach their own conclusion.
  


20       Q.    And you didn't provide a historical opinion
  


21   about whether anything was natural either, did you?
  


22       A.    That's correct.
  


23       Q.    And it's fair to say, I would take it, that
  


24   your report certainly doesn't separate those two
  


25   conditions, natural and ordinary, into anything
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 1   identifiable in the report, correct?
  


 2       A.    That's correct.
  


 3       Q.    And is it also fair to say that you made no
  


 4   attempt to determine whether anybody was talking about
  


 5   a natural condition, right?
  


 6       A.    No.  I just presented what the historical
  


 7   evidence showed from a particular historical party at a
  


 8   certain point in time.
  


 9       Q.    And your answer would be the same for the
  


10   ordinary condition?
  


11       A.    Correct.
  


12       Q.    Now, you said you read the PPL decision?
  


13       A.    A while ago.
  


14       Q.    Okay.  Did you read the portions of it that
  


15   dealt with segmentation?
  


16       A.    I recall that the Supreme Court said that
  


17   segmentation had to be taken into account, and simply
  


18   the fact that portages could be made did not
  


19   necessarily make a river navigable.
  


20       Q.    Is there anything in your report that deals
  


21   with segmentation on the Gila River?
  


22       A.    No.
  


23       Q.    Is there anything in any of the testimony
  


24   that you've given that deals with segmentation on the
  


25   Gila?
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 1       A.    Only to the extent that some of these
  


 2   witnesses identified which part -- where they were when
  


 3   they observed the Gila or talked about the Gila.
  


 4       Q.    And there's nothing in your PowerPoint that
  


 5   dealt with segmentation?
  


 6       A.    If you're talking about the way the State
  


 7   presented the case, no, I did not do any kind of
  


 8   segmentation like that.
  


 9       Q.    There's nothing that says you should cut this
  


10   river off, this segment off at X point, because this is
  


11   where a river comes in and meets the Gila?
  


12       A.    No, there's nothing in there like that.
  


13       Q.    And it's fair to say you don't have any
  


14   opinions here about segmentation of the Gila River?
  


15       A.    Correct.
  


16       Q.    Can you just kind of give me your
  


17   chronological period that you studied went from X to Y,
  


18   what the X and the Y were?
  


19       A.    I think the earliest period was the Garces
  


20   diary or journal entry from 1775.
  


21       Q.    Okay.
  


22       A.    And I did not attempt to go back and describe
  


23   any Indian uses on the river.  So late 1700s to -- I
  


24   understood that I needed to address statehood in 1912,
  


25   but I went past that to some extent where I thought
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 1   that some of the later, in particular the photographs,
  


 2   helped convey an understanding of the Gila River.  I
  


 3   think the latest photo that I've got is maybe 1940, if
  


 4   I remember right.
  


 5       Q.    Now, you talk about on Page 6 of your report
  


 6   three newspapers that you conducted research in.  The
  


 7   Arizona Weekly Gazette, the Yuma Examiner and the
  


 8   Arizona Sentinel?
  


 9       A.    May I take a look?
  


10       Q.    Sound familiar?
  


11             Oh, sure, go right ahead.
  


12       A.    Which page are you on, again?
  


13       Q.    6.
  


14       A.    Yes, I see where the three newspapers are
  


15   mentioned.
  


16       Q.    As I sum that up looking at the various
  


17   dates, they cover the period 1909 to 1915, correct?
  


18       A.    That's the period for which those newspapers
  


19   were available on microfilm.
  


20       Q.    Is that the only period you looked at?
  


21       A.    Well, you didn't read, obviously, the rest of
  


22   this particular paragraph, because it says,
  


23   supplementing this initial work, a considerable amount
  


24   of additional research in historical newspapers was
  


25   conducted in online Arizona newspaper collections, many
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 1   of which only recently became available for online
  


 2   key-word searching.
  


 3             So there were many more Arizona newspapers
  


 4   that I examined since 2005 from online sources, and I
  


 5   don't know what the runs, runs meaning when the paper
  


 6   begins that's available historically and ends, I don't
  


 7   recall what those runs were.  But in any event, that's
  


 8   one of the areas that I enhanced the historical
  


 9   research on.  So it's not just those three newspapers,
  


10   in other words.
  


11       Q.    So you looked at other newspapers, but I
  


12   don't know what ones you looked at and when you looked
  


13   at them, do I; and you didn't cite them anywhere in
  


14   here, did you?
  


15       A.    No, that's completely wrong.
  


16       Q.    Okay.  Where are they?
  


17       A.    If you look at the section describing
  


18   historical newspapers, you'll see many newspapers that
  


19   are discussed, from the Weekly Miner, which was printed
  


20   in Prescott.  I don't remember all of them, but there
  


21   are many other articles that are listed in the section
  


22   under Newspapers that are from these online sources.
  


23       Q.    Okay, so I've got to go to a different
  


24   section.  You didn't give me a citation to look at in
  


25   this portion, right?
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 1       A.    I'm only just describing in this portion in
  


 2   general where the research was done.  The specifics of
  


 3   what I included is in the main body of the report.
  


 4       Q.    Can we agree that for the time frame of these
  


 5   three papers, that we were talking about 1909 to 1915?
  


 6       A.    That may have changed with the online
  


 7   newspaper archival sources.  I don't recall whether
  


 8   those sources expanded the chronological range of those
  


 9   dates or not.
  


10       Q.    Do you recall, when you say expanded the
  


11   chronological date, would it have been back in time or
  


12   forward in time?
  


13       A.    It could have been both.  I don't know.  If
  


14   you go to the newspaper archive sources, I'll be glad
  


15   to give them to you.
  


16       Q.    We'll get to them.  Don't.  Be patient.
  


17       A.    Okay.
  


18       Q.    But can we agree the three that are mentioned
  


19   here encompasses the period 1909 to 1915?
  


20       A.    Yes, that was the initial research, and as
  


21   I've said, I've done more.
  


22       Q.    Can we also agree that the Gila River was
  


23   completely diverted during that time frame?
  


24       A.    I don't know whether it was completely
  


25   diverted or not.  I know there were diversions.  The
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 1   extent of those, I don't know.
  


 2       Q.    Okay.  Do you know that the Roosevelt Dam was
  


 3   built, right?
  


 4       A.    Correct.  1910 is when it was completed.
  


 5       Q.    Right.  And do you know what other
  


 6   diversions?  Was Gillespie still there?
  


 7       A.    I believe Gillespie was still there until the
  


 8   flood wiped it out fairly recently.
  


 9       Q.    I'm familiar with it.
  


10       A.    Yeah, and some of the Salt River Project dams
  


11   were built post-Roosevelt Dam, too.
  


12       Q.    Tell me -- you talk about at least a goodly
  


13   portion of your report deals with time 1905 to 1940,
  


14   some period in there, right?
  


15       A.    Yeah, a large portion of it.
  


16       Q.    And to that extent, the Gila River at some
  


17   point in there was completely diverted, wasn't it?
  


18       A.    I don't know if it was completely or not.  I
  


19   don't have that information.  I just know that portions
  


20   of it were.  I don't know --
  


21       Q.    It was dry, wasn't it?
  


22       A.    I don't know.
  


23       Q.    Okay.  So let me put it this way:  The Gila
  


24   River as it impacts Segments 7 and 8, what you would
  


25   think of as the lower Gila from the confluence of the
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 1   Salt down, was completely diverted?
  


 2       A.    I just answered your question.
  


 3       Q.    Is that still an I don't know?
  


 4       A.    I don't know the extent to which it was
  


 5   diverted, as I just said.  I know that there were major
  


 6   diversions, but the extent to which it was diverted I
  


 7   don't know.
  


 8       Q.    Was it so diverted that it was no longer a
  


 9   perennial river?
  


10       A.    I don't know.
  


11       Q.    If one assumes that it was diverted in that
  


12   fashion, would one expect newspapers to extoll the
  


13   great value of the Gila River for transportation?
  


14       A.    Well, there's a flip side to that.  One would
  


15   also expect to find navigation interests who complained
  


16   about the complete diversion of the Gila River and how
  


17   that interfered with their business, and there are no
  


18   newspaper articles that discuss that either.
  


19       Q.    Well my point is, if it's been diverted,
  


20   doesn't your rationale of extolling for navigation
  


21   purposes dry up, so to speak?
  


22       A.    Well, some of these also go back well into
  


23   the 1800s, the boosterism reports, quote/unquote.  And
  


24   even prior to many of the major diversions on the river
  


25   or the completion of Roosevelt Dam, there is still no
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 1   discussion in the newspapers, even in the 1800s, about
  


 2   how the Gila River was useful for transportation.
  


 3   There were such discussions about the Colorado River,
  


 4   by comparison.
  


 5       Q.    I just sat here and listened to Joy talk
  


 6   about a number of boating trips down the Colorado
  


 7   River, and I thought every one of those came out of a
  


 8   newspaper report.  Am I wrong?
  


 9       A.    Are you talking about the Gila River?
  


10       Q.    Yes.
  


11       A.    You said Colorado.
  


12       Q.    Oh, I'm sorry, I meant the Gila.
  


13       A.    Yes, I believe all those did come out of
  


14   newspaper articles.  But they weren't saying,
  


15   concomitantly, that this demonstrates the Gila River is
  


16   useful for commercial navigation.  In fact, they were
  


17   published just for the opposite reason; because they
  


18   were commenting on the novelty of those trips, rather
  


19   than the regularity of commercial transport.
  


20       Q.    How do you know that?
  


21       A.    Because there were no similar newspaper
  


22   articles at the same time discussing commercial
  


23   transport on the river.
  


24       Q.    That's all an assumption on your part, isn't
  


25   it?
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 1       A.    Well, having gone through literally hundreds
  


 2   and hundreds of newspaper articles, I think I would
  


 3   have expected to have found at least one discussing
  


 4   commercial navigability on the river.
  


 5       Q.    You didn't find one, did you?
  


 6       A.    No, I didn't.
  


 7       Q.    It can only be an assumption on your part
  


 8   then, can't it?
  


 9       A.    That's an assumption that I think is fair to
  


10   make, based on --
  


11       Q.    You think it's warranted, don't you?
  


12       A.    I do.
  


13       Q.    But it is only an assumption, correct?
  


14       A.    Based on a very large amount of evidence.
  


15       Q.    It is an assumption, right?
  


16       A.    Based on a very large amount of evidence.
  


17       Q.    I can't remember, and I know I just asked
  


18   you.  Did you read Oklahoma versus the State of Texas
  


19   or Oklahoma versus U.S., depending on --
  


20       A.    You did ask me, and I said I had not read it.
  


21       Q.    And you never read Holt State Bank either,
  


22   did you?
  


23       A.    No.
  


24       Q.    Okay.  Well, I think it will be quicker if I
  


25   read it to you.  This is from Oklahoma versus the
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 1   United States or Texas, depending on how you like the
  


 2   citation, 258 U.S. 574, 42 Supreme Court 406, Page 6
  


 3   from the -- 406.  It's Page 6 out of Lexus in that
  


 4   decision.  And it states:  A legal inference --
  


 5                  MR. MCGINNIS:  Mr. Chairman, just for
  


 6   purposes of the record, can you give us the U.S. cite
  


 7   that you're reading from?
  


 8                  MR. HELM:  Sure.
  


 9                  MR. MCGINNIS:  Should be pin cited
  


10   there.
  


11                  MR. HELM:  It's 258 U.S. 574.  We're
  


12   at right above where it has Footnote 5 in it.  It's
  


13   Paragraph, I believe, 4.  585 being the page.
  


14                  MR. MCGINNIS:  Thank you.
  


15   BY MR. HELM:
  


16       Q.    A legal inference of navigability is said to
  


17   arise from the action of the surveying officers who,
  


18   when surveying the lands in that region, ran a meander
  


19   line along the northerly bank and did not extend the
  


20   township and section lines across the river.  But this
  


21   has little -- I emphasize little -- significance.  The
  


22   same thing was done on the Platte and other large
  


23   western streams known to be unnavigable.  Besides,
  


24   those officers were not clothed with the power to
  


25   settle questions of navigability.
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 1             You didn't know that, did you?
  


 2       A.    I haven't read that opinion.
  


 3       Q.    Let me read to you Holt State Bank, another
  


 4   United States Supreme Court case.
  


 5             270 U.S. 49, looks to be Page 55:  But, as
  


 6   pointed out in Shively v. Bowlby, at Pages 49, 57, 58
  


 7   (14 S. Ct. 548), the United States early adopted and
  


 8   constantly has adhered to the policy of regarding lands
  


 9   under navigable waters in acquired territory, while
  


10   under its sole dominion, as held for the ultimate
  


11   benefit of future states, and so has refrained from
  


12   making any disposal thereof, save in exceptional
  


13   instances when impelled to particular disposals by some
  


14   international duty or public exigency.  It follows from
  


15   this that disposals by the United States during the
  


16   territorial period are not lightly to be inferred, and
  


17   should not be regarded as intended unless the intention
  


18   was definitely declared or otherwise made very plain.
  


19             Didn't know that either, did you?
  


20       A.    I haven't -- as I said, I didn't read the
  


21   case.
  


22       Q.    So those concepts did not play a part in your
  


23   determination; is that fair?
  


24       A.    No, the surveyors did offer their opinions
  


25   about what the river was like when they did their
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 1   surveys, and they had been directed to meander
  


 2   navigable rivers.
  


 3       Q.    We're going to be here for 16 years if you
  


 4   don't answer my question.
  


 5       A.    Mr. Helm, let me finish, please.
  


 6       Q.    You answer my questions.  If Mr. McGinnis
  


 7   wants to fluff it up later on, he can fluff it up.
  


 8   You're not answering my question.
  


 9       A.    I would like to finish my answer before you
  


10   interrupt me.
  


11                  MR. MCGINNIS:  Mr. Chairman?
  


12                  CHAIRMAN NOBLE:  Mr. Helm, just a
  


13   moment.
  


14                  MR. MCGINNIS:  Well, just for purposes
  


15   of preserving the record, I'm kind of enjoying the
  


16   discourse between the two of them.  I just wish they'd
  


17   each talk one at a time and so we can have a record of
  


18   it.  I'm not objecting to what his question is.  We
  


19   just need to be able to have a record of it.
  


20                  CHAIRMAN NOBLE:  Thank you.
  


21                  THE WITNESS:  Would you like me to
  


22   finish my answer?
  


23   BY MR. HELM:
  


24       Q.    No.
  


25       A.    Okay.
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 1       Q.    Your report is not written with the
  


 2   principles from the two cases I just read to you
  


 3   considered; is that fair?
  


 4       A.    No, it's not fair.  As I have explained
  


 5   repeatedly, both in Joy's testimony, as well as in my
  


 6   direct testimony, as well as to you, my report was
  


 7   written to provide the largest array of historical
  


 8   descriptions of the Gila River as possible, in order to
  


 9   paint a broad understanding of what the river was like
  


10   at certain points in time.
  


11             That included the surveyors who were
  


12   specifically charged with the responsibility of
  


13   meandering navigable bodies of water.
  


14       Q.    Is it a simple way of saying, yes, Mr. Helm,
  


15   you're right; I did not consider the principles set out
  


16   in Holt State Bank or the principles set out in
  


17   Oklahoma versus Texas when I wrote my report?
  


18       A.    Yes, Mr. Helm, that's correct.
  


19       Q.    Thank you.
  


20             Now, let me just ask you, with respect to the
  


21   surveyors, are you suggesting that the Commission
  


22   should draw inferences from what the surveyors said or
  


23   didn't say in terms of navigability?
  


24       A.    I can give you a yes-or-no answer, or if you
  


25   would like me to explain --
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 1       Q.    I love yes-and-no answers.  We go like the
  


 2   dickens when I get those.
  


 3       A.    Yes, they should consider inferences from
  


 4   what the surveyors reported about the river.
  


 5       Q.    Off and on in your report you mention
  


 6   obstructions in the river?
  


 7       A.    Yes.
  


 8       Q.    What research did you specifically do
  


 9   regarding obstructions in the Gila River?  And maybe we
  


10   better start right now and make sure you understand.  I
  


11   just want to talk about it from the Salt to the
  


12   confluence of the Colorado.
  


13       A.    I just reported on the obstructions the
  


14   historical parties reported about in any particular
  


15   document that I found and included in my report.
  


16       Q.    For example, I think Joy talked to you about
  


17   a rock?
  


18       A.    Yeah, I think that was cited in one of the
  


19   other examples.  It was not a rock, but the bedrock
  


20   coming up close to the surface in Gila Bend.
  


21       Q.    You didn't make any attempt to verify
  


22   whether, in fact, that was a true story or not?
  


23       A.    No, I didn't.
  


24       Q.    You're just finding them and laying them down
  


25   on a piece of paper and saying there it is; I pass no
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 1   judgment on whether it's true or false?
  


 2       A.    Correct.
  


 3       Q.    Page 9, you indicate that the U.S. patents
  


 4   that border on the Gila were examined, and this was
  


 5   critical because if federal officials had considered
  


 6   the river to be navigable, they would not have deeded
  


 7   out the land underlying the bed of the river.
  


 8             Do you recall that?
  


 9       A.    Yes, and I think one of the cases you just
  


10   read to me said exactly that.
  


11       Q.    All right.  Well, I want to know what your
  


12   basis is for this claim?
  


13       A.    The basis of my claim is, it was an educated
  


14   guess as to why they did not do that, particularly
  


15   because for when states -- where states, say, would
  


16   gain title to the navigable bodies of water, I was
  


17   assuming that the United States, as your case pointed
  


18   out, withheld those river beds for future states.
  


19       Q.    What's your primary source for that
  


20   statement?
  


21       A.    It was an educated guess.  I don't have a
  


22   primary source.  And as it turns out, I think it was a
  


23   correct educated guess, based on the court case you
  


24   read to me.  I'll be sure to include it in subsequent
  


25   reports.
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 1       Q.    Are you going to include the statement from
  


 2   Holt State Bank, too?
  


 3       A.    I don't remember which one it was.  It was
  


 4   the one that said that the U.S. Government held in
  


 5   trust the lands for future states.
  


 6       Q.    Holt State Bank says they don't give it away
  


 7   by inference, doesn't it?
  


 8       A.    I don't remember.  I'm not going to debate
  


 9   the legal terminology in it.
  


10       Q.    Well, it says, United States during the
  


11   territorial period are not lightly to be inferred, and
  


12   should not be regarded as intended unless the intention
  


13   was definitely declared or otherwise made very plain.
  


14             Of all of the deeds that you looked on, is
  


15   there any one of them that you recall where the United
  


16   States made their intention very plain by saying we're
  


17   giving you the land under the Gila River?
  


18       A.    They all did.  They all said in the deed what
  


19   they were conveying to the patentee, and the legal
  


20   description contained the bed of the river as existed
  


21   historically according to the historical maps.
  


22       Q.    What you're saying is, there was a legal
  


23   description there?
  


24       A.    Yes.
  


25       Q.    And that legal description encompassed the
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 1   Gila River?
  


 2       A.    Correct.
  


 3       Q.    And it's your understanding that when a legal
  


 4   description encompasses the Gila River in a description
  


 5   from the United States, that means you get the river
  


 6   bottom, too?
  


 7       A.    It means you get whatever is described in the
  


 8   deed.
  


 9       Q.    What would you say if I told you not true as
  


10   to the United States on a navigable river?
  


11       A.    I would say I don't know.
  


12       Q.    Okay.  And if my not true is true, would you
  


13   have a problem with that conclusion?
  


14       A.    No, because the United States did it and did
  


15   not withhold the bed of the river in literally hundreds
  


16   of places along the river.  So even if they might have
  


17   made that mistake in one or two or a handful of deeds,
  


18   I would assume that they would not have made it in over
  


19   a hundred such patents along the river.
  


20       Q.    If I was a land guy for the United States in
  


21   those years and I knew that it didn't matter whether I
  


22   said the river's included or not, because the law said
  


23   if you deed a legal description out that encompasses
  


24   navigable river, we're not going to hold that deed as
  


25   conveying the navigable river within the mean high
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 1   water marks of the river, right?
  


 2       A.    I don't know what Land Office guys did in
  


 3   those days or what they assumed, so I can't answer your
  


 4   question.
  


 5       Q.    But hypothetically, if they knew that, then
  


 6   they wouldn't necessarily have to keep -- make a
  


 7   distinction when the river was included and when it
  


 8   wasn't included, would they?
  


 9       A.    Again, there were probably hundreds of such
  


10   individuals who were making these decisions, and not
  


11   only the Land Office guys, but also the surveyors and,
  


12   also, the applicants for the homestead parcels.  And
  


13   cumulatively, even if there were to be such error or
  


14   few of those errors, I would expect not to have found
  


15   them uniformly granting out all of the river's bed
  


16   where the patents lay.
  


17       Q.    On Page 10 of your report, you comment that
  


18   many of the homesteaders indicated or commented on the
  


19   Gila River as part of their application process?
  


20       A.    Where are you on Page 10?
  


21       Q.    Right at the top, "Because many homestead
  


22   patent applicants..."
  


23       A.    Oh, yes, I see that.
  


24       Q.    You don't identify those primary sources at
  


25   that point, do they, do you?
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 1       A.    No, I discuss them in the chapter.  I point
  


 2   out at the beginning of this introduction that it's not
  


 3   intended to provide the details.  It's just a summary.
  


 4       Q.    So when we get back into your report, we're
  


 5   going to find every one of these, right?
  


 6       A.    You will find every one that overlay the Gila
  


 7   River on one of those historic maps, yes.
  


 8       Q.    Oh, so --
  


 9       A.    Oh, you mean in the sample areas that I
  


10   identified.
  


11       Q.    We're not going to see the actual commentary.
  


12   We're just going to see an identification to the
  


13   commentary and on that map, because you made a little
  


14   box of the area you looked at, but you didn't include
  


15   the document with the commentary, right?
  


16       A.    You mean did I reproduce the patent
  


17   application file?  No, I didn't.
  


18       Q.    Whatever portion of it that had the
  


19   commentary that you're referring to.
  


20       A.    Oh, I quoted it, by all means, or paraphrased
  


21   it within the areas that were colored in yellow.  But
  


22   as I explained in my direct testimony, I also examined
  


23   all of the other patents in the areas that were not in
  


24   the sample areas, and none of them contradicted any
  


25   information that were in my sample areas.
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 1             So I either discuss -- I discussed every
  


 2   single patent and patent file in the yellow example
  


 3   areas in my report, and those are contained in the
  


 4   later parts of my report.
  


 5       Q.    And we've got the patent application for each
  


 6   one of those is filed somewhere?
  


 7       A.    I have the copies of them, yes.
  


 8       Q.    Okay.  We don't have them, right?
  


 9       A.    They are cited in footnotes.  I can provide
  


10   them.
  


11       Q.    Okay.  So if the Commission wants to see what
  


12   they said, they either got to go get it themselves or
  


13   they've got to call you up on the phone, and say would
  


14   you please send them?
  


15       A.    I'd be happy to provide the copies of them,
  


16   if the Commission would like them.
  


17                  MR. HELM:  Would you guys like to see
  


18   what these guys really said?
  


19                  COMMISSIONER ALLEN:  If we do, we'll
  


20   ask.
  


21                  MR. HELM:  Okay.
  


22   BY MR. HELM:
  


23       Q.    Did you treat the determinations of the
  


24   surveyors in terms of navigability as a binding
  


25   determination when you rendered your opinion?
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 1       A.    You mean legally binding?
  


 2       Q.    Binding on you to make a determine -- that
  


 3   you say they say it's nonnavigable.  All right, they
  


 4   were the guy on the ground at the time looking at it;
  


 5   it's not navigable.
  


 6       A.    It's like all the other evidence in my
  


 7   report.  It's one more piece of evidence as to what a
  


 8   historical party thought the Gila River was like when
  


 9   they encountered it at that particular point in time.
  


10   And then these particular historical parties had very
  


11   specific instructions that they were supposed to make a
  


12   judgment as to whether the river was navigable or not.
  


13       Q.    And for the most part, at best, that's
  


14   looking at a location on the river for one day out of
  


15   whatever time they were running a line going north or
  


16   south or east or west?
  


17       A.    Well, typically, not just one line.  They
  


18   typically encountered the Gila, and as you'll see in
  


19   the report, as you've seen in the report and also in my
  


20   slides, they encountered the Gila in multiple locations
  


21   where the Gila ran through a township.
  


22             So it's not just one day and one locale.
  


23   It's where the Gila crossed through many section lines.
  


24   And several of those surveyors also not only surveyed
  


25   just one township, surveyed multiple ones through which
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 1   the Gila River flowed.  So there you get multiple
  


 2   instances that go beyond just one township where they
  


 3   recorded what their views were about the river.
  


 4       Q.    Did you make any effort to take their notes
  


 5   and compile a report that would show us on how many
  


 6   given days out of the time frame that they were in
  


 7   Township X, where the Gila ran through it, they
  


 8   actually were at the Gila River where they could see
  


 9   it?
  


10       A.    I didn't make an effort to do that, but you
  


11   can do that from the field notes, which I'll be happy
  


12   to provide to you and the Commission, because as they
  


13   begin their survey going across a section line, it
  


14   writes down the date that they are going on that survey
  


15   line, It records what direction they were going, and
  


16   then when they encounter the Gila on another section
  


17   line, again, it records the date that they crossed it
  


18   and what direction they were going.
  


19             So I guess to answer your question directly,
  


20   I did not make a table to that effect, but one can see
  


21   that information from the field notes, if you want it.
  


22       Q.    Did you examine it to determine that
  


23   information from the field notes?
  


24       A.    Yes, I did.
  


25       Q.    Where will I find that information in your
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 1   report?
  


 2       A.    I describe that all in Chapter 1, where I
  


 3   describe all of the plats, together with the field
  


 4   notes, and I describe when the surveyors went along
  


 5   those section lines and what the dates were and when
  


 6   the plats were approved and so on.
  


 7       Q.    Help me out.  Show me where you set out that
  


 8   Surveyor X was on the Gila River at some point for two
  


 9   days or one day or two hours?
  


10       A.    To help you out, I would just simply refer
  


11   you to Pages 35 to roughly 60, and those contain the
  


12   dates where the surveys were done of those particular
  


13   townships and the discussion about what the Gila
  


14   River -- for example, if you look at Page 22 -- no,
  


15   that's the instructions.  Let me get a good one here.
  


16             All right, look at Page 38.  Under Item 5,
  


17   1907 Interior Resurvey of Township 1 North, Range 2
  


18   West (Field Notes).  Between May 29 and June 16, 1907,
  


19   John F. Hesse resurveyed Township 1 North, Range 2
  


20   West, meaning he ran all the section lines within that
  


21   township between May 29 and June 16.  And if you want
  


22   the exact date for a particular section line, you need
  


23   to look at the field notes, which I have the copies
  


24   for.
  


25       Q.    So we have the Gila run down through this one
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 1   corner, right --
  


 2       A.    Correct.
  


 3       Q.    -- this corner?
  


 4       A.    Yes.
  


 5       Q.    So if you're just using a rough rule of
  


 6   thumb, what did he see that thing; 10, 15 percent of
  


 7   the time he was out there?
  


 8       A.    It identifies, if you look at the field
  


 9   notes.  I don't have those in front of me.  I have
  


10   them, if you would like to look at them.  Or, actually,
  


11   I should say I can get them.  They --
  


12       Q.    The point is, all the time he spent up in the
  


13   other corner, he didn't see the Gila, did he?
  


14       A.    No, when he -- obviously not.  When he was
  


15   running the other section lines, he was not crossing
  


16   the Gila.
  


17       Q.    So he was there for 17 or 18 days?
  


18       A.    Roughly.
  


19       Q.    What do you figure he's -- just your best
  


20   guesstimate, how many days did he see the Gila when he
  


21   was running these lines?
  


22       A.    I can't answer that without looking at the
  


23   field notes.  I'm sure you could.  If you would like me
  


24   to give you a copy of the field notes for this
  


25   township, you could go right ahead and do that.
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 1       Q.    Are you advocating that the surveyor notes or
  


 2   the surveyors' opinions, or what have you, should be
  


 3   given any more weight by the Commission in making their
  


 4   determination of navigability as any other fact?
  


 5       A.    Yes, I am, because the surveyors were
  


 6   specifically instructed to meander navigable bodies of
  


 7   water.  In other words, that was a particular
  


 8   characteristic that was deemed to be of importance to
  


 9   the U.S. Government.
  


10             So I think that those surveyors' notes and
  


11   plats should be given major consideration in the
  


12   Commission's understanding of what the river was like
  


13   at the time those surveys were done.
  


14       Q.    You want the Commission to give them greater
  


15   weight than the reports of people paddling down the
  


16   river?
  


17       A.    I don't want the Commission to give anything
  


18   greater weight than the Commission wants to give it.
  


19   I'm simply saying that because they were specifically
  


20   instructed to look for navigability, it seems to me
  


21   that those records are particularly important to
  


22   understand the Gila River's characteristics.
  


23       Q.    Do any of the surveyor notes that you
  


24   reviewed for this process state specifically in writing
  


25   which set of instructions they were following?
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 1       A.    I don't remember.  I believe at least one of
  


 2   them says that they were following the 1864
  


 3   instructions; but without going back to the notes, I
  


 4   can't answer your question.
  


 5       Q.    Okay.  Would you provide that information to
  


 6   us?
  


 7       A.    You're talking about many weeks' worth of
  


 8   rereading field notes here.  I'll be happy to give you
  


 9   the notes, and you could do that.
  


10       Q.    Okay.  But my -- all right, let's try it from
  


11   a different approach.
  


12             You are not aware and cannot specifically
  


13   identify any field notes written by any surveyor,
  


14   whether in your report named specifically or not named
  


15   specifically, that sets out in writing what set of
  


16   instructions they were following?
  


17       A.    I also have all of the contracts that the
  


18   U.S. General Land Office -- I'm answering your
  


19   question, Mr. Helm.
  


20             I have all of the contracts that the U.S.
  


21   General Land Office issued to the surveyors.  The
  


22   surveyors were not federal employees.  They were
  


23   subcontractors.  I have all of their contracts that
  


24   spell out how they are supposed to follow the manuals.
  


25             Now, some of them may have mentioned the
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 1   particular manual that they were to use.  I don't
  


 2   recall.  But like the field notes, I do have the
  


 3   contracts, and I've read them, and I'll be glad to give
  


 4   you the contracts themselves, if you would like, and
  


 5   you can search out that information to disprove me, if
  


 6   you would like to.
  


 7       Q.    You're a generous man.
  


 8             But I was asking you about anything in
  


 9   writing by a surveyor; not the United States
  


10   government, by the surveyor.  Now, let's try it again
  


11   and you answer my question.
  


12             None of the surveyors that you have
  


13   referenced anywhere in your report are you aware of any
  


14   writing where they wrote in their hand I am following
  


15   this set of instructions, the 1864 set, for example?
  


16       A.    I don't recall that information without going
  


17   back through the field notes.
  


18       Q.    As you sit here today, you can't tell us?
  


19       A.    That's correct.
  


20       Q.    So as you sit here today, all of your
  


21   statements about so-and-so surveyor following these
  


22   instructions are your assumptions, aren't they?
  


23       A.    I think it's a reasonable inference, because
  


24   they did have to swear under penalty of perjury, on the
  


25   field notes themselves, that they had followed the
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 1   specific instructions that they were directed.
  


 2       Q.    Is it your assumption?
  


 3       A.    Yes, it's my assumption.
  


 4       Q.    Thank you.
  


 5       A.    Although, I think the preponderance of the
  


 6   evidence supports that assumption.
  


 7       Q.    I wouldn't expect you to answer any other
  


 8   way.
  


 9             You talked to Joy about well-defined natural
  


10   arteries of internal communication, right?
  


11       A.    Correct.
  


12       Q.    Tell me what you understand that terminology
  


13   to mean.
  


14       A.    I have looked for a definition of that
  


15   terminology in General Land Office materials and in
  


16   other sources, and I have never found one.  So I don't
  


17   know exactly.  I assume it means that people were
  


18   roughly following the watercourse in some way or other,
  


19   but not on the river, because it was used in
  


20   conjunction with the river being nonnavigable.
  


21       Q.    So what you're saying is, it refers to
  


22   something other than travel on the river?
  


23       A.    That would be my assumption, because that
  


24   phrase is used in conjunction with the phrase of the
  


25   river being nonnavigable.  So I would assume they're
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 1   talking about people moving along the valley near the
  


 2   river.
  


 3       Q.    How did one communicate over such an artery?
  


 4       A.    I don't understand your question.
  


 5       Q.    Internal communication, natural artery of
  


 6   internal communication.
  


 7       A.    I already explained I don't know what that
  


 8   phrase means.  There is no definition that I have
  


 9   located for precisely what it means.
  


10       Q.    What if it means that I can get in my rowboat
  


11   and go 10 miles downstream and talk to my neighbor?
  


12       A.    It's used specifically in relation to the
  


13   river being nonnavigable, so it wouldn't mean that.  It
  


14   would mean some other means of going along the river.
  


15       Q.    And you found a number of places that had
  


16   that form of meandering in Arizona, right?
  


17       A.    I think there were three of them.  Are you
  


18   talking about just in relation to the Gila?
  


19       Q.    Yeah.
  


20       A.    I believe there were three, two or three of
  


21   them on the Gila.
  


22       Q.    At any rate, that's a yes, you found areas of
  


23   the Gila that had meandering that met that --
  


24       A.    Had the one-bank meandering, yes.
  


25       Q.    Was that one-bank 1864 requirement a change
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 1   in the then-existing instructions from the previous
  


 2   set?
  


 3       A.    I discuss all the manuals and how those
  


 4   changes are made in the beginning of my report.  I
  


 5   don't remember the details about them.  I think the
  


 6   one-bank meander requirement, if I remember
  


 7   correctly, was removed and replaced in later manuals;
  


 8   but without going back through my whole report, I
  


 9   couldn't answer.  But the details of it are all in my
  


10   report.
  


11       Q.    So you wouldn't argue with me if I told you
  


12   that that was a new requirement in 1864, would you?
  


13       A.    No.  That part I do remember.  It was a new
  


14   requirement in 1864.
  


15       Q.    Do you recall when they did away with it?
  


16       A.    No, I don't.
  


17       Q.    Prior to that requirement, how did they treat
  


18   internal avenues of communication?
  


19       A.    There was no similar language in the earlier
  


20   volumes.
  


21       Q.    In the situation under the 1890 instructions,
  


22   where you have a choice of I can double-meander it if
  


23   it's three chains wide or wider or --
  


24       A.    And nonnavigable.
  


25       Q.    Yeah, or I can double-line it because it's a
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 1   navigable river?
  


 2       A.    Correct.
  


 3       Q.    How do you determine which message the
  


 4   surveyor is sending?
  


 5       A.    It's a reasonable conclusion, when you
  


 6   look at the field notes, to determine whether the
  


 7   surveyor who encountered the river measured across it
  


 8   and found that the river was more than three chains
  


 9   wide.
  


10             And that, in conjunction with all the other
  


11   surveys that were done along the river, would help
  


12   establish whether it was a both banks were meandered
  


13   for the three chain wide requirement or whether both
  


14   banks were meandered due to navigability.
  


15       Q.    Well, three chains is roughly, what,
  


16   180-something, 192 feet?
  


17       A.    190-something, yes, feet.
  


18       Q.    Width of the river --
  


19       A.    Correct.
  


20       Q.    -- right?
  


21             Lots of points in the Gila that are wider
  


22   than that?
  


23       A.    I guess so.
  


24       Q.    If he doesn't say in his field notes that I
  


25   am meandering this section of the river because it's


      COASH & COASH, INC.                   602-258-1440
      www.coashandcoash.com                 Phoenix, AZ







Transcript of Proceedings, Vol. VI - August 18, 2014 1526


  


 1   more than three chains wide, is it your -- your
  


 2   assumption is he did it because it was wider than three
  


 3   chains?
  


 4       A.    Yes.  And, also, you need to understand that
  


 5   there were very few parts of the Gila River, at least
  


 6   the part where I'm dealing with, below the Salt River,
  


 7   that were actually meandered under the provisions of
  


 8   that later manual.  Most of them were meandered, the
  


 9   one-bank meanders that existed or no meanders, most
  


10   of the townships through which the Gila River flowed
  


11   were surveyed well before that much later manual came
  


12   out.
  


13       Q.    But you are assuming -- well, let me back up.
  


14             Did any of the notes that you looked at for
  


15   those meanders indicate specifically what the guy was
  


16   doing it for, what the surveyor was doing it for?
  


17       A.    Whether it was navigable or not?
  


18       Q.    Right.
  


19       A.    No, they didn't.
  


20       Q.    So we don't know what the surveyor was doing
  


21   it for, but you're going to assume that it was because
  


22   it was more than three chains wide and not that it was
  


23   navigable?
  


24       A.    I'm saying that it met the requirement of the
  


25   manual under which it was surveyed; that it was over
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 1   three chains wide.  And when considered in light of all
  


 2   the other surrounding survey information which pointed
  


 3   out that the Gila was not navigable, in no surveyors'
  


 4   opinions, it would be consistent with the later survey
  


 5   to reach the conclusion that those meanders were done
  


 6   for nonnavigability purposes.
  


 7             But to answer your question directly, he does
  


 8   not spell out precisely whether it was due to
  


 9   nonnavigability or over three chains or whether it was
  


10   due to navigability.
  


11       Q.    Do you agree that a river can be more than
  


12   three chains wide --
  


13       A.    Of course.
  


14       Q.    -- and be navigable?
  


15       A.    Sure.
  


16       Q.    On Page 26 of your report, you quote the 1902
  


17   Manual to start with?
  


18       A.    Yes.
  


19       Q.    And then you proceed to give us your
  


20   interpretation of what the manual means, correct?
  


21       A.    Yes.
  


22       Q.    What evidence do you -- what primary evidence
  


23   do you rely on for your interpretation of what the
  


24   manual means?
  


25       A.    The direct quotation from the manual.
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 1       Q.    Just the quotation in the manual that you set
  


 2   out above?
  


 3       A.    I think that's a pretty good means of
  


 4   interpreting it, is to use the actual document.
  


 5       Q.    You state that you claim that the statement
  


 6   means that the meandered bodies of water were owned by
  


 7   the state.  Do you see that?
  


 8       A.    Yes.
  


 9       Q.    Can you show me in that quotation you've got
  


10   there where it says that?
  


11       A.    That's my interpretation, which, as you
  


12   pointed out in your Supreme Court decision that I
  


13   haven't read, turns out to be correct.
  


14       Q.    It's not in the quotation, is it?
  


15       A.    No, it's not in the quotation.
  


16       Q.    And you didn't know about that Supreme Court
  


17   decision, did you?
  


18       A.    No, but I thought it was a reasonable
  


19   assumption, which --
  


20       Q.    So this is another one of Dr. Littlefield's
  


21   assumptions?
  


22       A.    Which turns out to be correct.
  


23                  CHAIRMAN NOBLE:  Mr. Helm, would this be
  


24   an appropriate place to pause for the evening?
  


25                  MR. HELM:  Sure, whenever you would
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 1   like.
  


 2                  CHAIRMAN NOBLE:  Thank you.
  


 3                  (The proceedings recessed at 4:09 p.m.)
  


 4
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 2   COUNTY OF MARICOPA )
  


 3
  


 4             I, JODY L. LENSCHOW, RMR, CRR, Certified
  


 5   Reporter No. 50192 for the State of Arizona, do hereby
  


 6   certify that the foregoing printed pages constitute a
  


 7   full, true, and accurate transcript of all the
  


 8   proceedings had in the foregoing matter, all done to
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            1                 CHAIRMAN NOBLE:  Good morning.  We call

            2  to order the Gila River hearing of the Navigable Stream

            3  Adjudication Commission of the State of Arizona.  We

            4  welcome you.

            5                 First will be our roll call.  George.

            6                 MR. MEHNERT:  Mr. Horton?

            7                 COMMISSIONER HORTON:  Here.

            8                 MR. MEHNERT:  Mr. Henness?

            9                 VICE CHAIRMAN HENNESS:  Present.

           10                 MR. MEHNERT:  Mr. Allen?

           11                 COMMISSIONER ALLEN:  Here.

           12                 MR. MEHNERT:  Chairman Noble?

           13                 CHAIRMAN NOBLE:  Here.

           14                 MR. MEHNERT:  We have four members here.

           15  That's all we have.  That's a quorum.

           16                 CHAIRMAN NOBLE:  Okay.  The next item on

           17  the agenda is the approval of the minutes for the

           18  June 16th, 2014 meeting and hearing.

           19                 Are there any questions, concerns or

           20  changes to the minutes?

           21                 VICE CHAIRMAN HENNESS:  Commissioner, I

           22  move that they be accepted as presented.

           23                 CHAIRMAN NOBLE:  Motion made by

           24  Commissioner Henness they be accepted and approved.

           25                 COMMISSIONER HORTON:  I second.
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            1                 CHAIRMAN NOBLE:  And seconded by

            2  Commissioner Horton.

            3                 Any further discussion?

            4                 (No response.)

            5                 CHAIRMAN NOBLE:  All in favor say aye.

            6                 COMMISSIONER ALLEN:  Aye.

            7                 COMMISSIONER HORTON:  Aye.

            8                 VICE CHAIRMAN HENNESS:  Aye.

            9                 CHAIRMAN NOBLE:  Any opposed?

           10                 (No response.)

           11                 CHAIRMAN:  The minutes are approved.

           12                 CHAIRMAN NOBLE:  Item No. 4 is a

           13  scheduling conference regarding the upper Salt River

           14  and lower Salt River hearings that may need to be

           15  continued to 2015 following five days of hearing

           16  scheduled from December 15th, 2014 to December 19,

           17  2014.

           18                 We will delay that agenda item until

           19  after lunch today, when we will discuss and find a

           20  potential hearing date in 2015 that is acceptable to

           21  the commissioners and will not unduly burden the

           22  parties.

           23                 Okay, here we go, continuation of the

           24  hearing regarding the Gila River.

           25                 Mr. McGinnis, would you like to present
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            1  some evidence?

            2                 MR. MCGINNIS:  Yes, Mr. Chairman.

            3                 I believe we left off in June we were up

            4  to our part of the case, and our first witness is going

            5  to be Doug Littlefield.

            6                 CHAIRMAN NOBLE:  Thank you.

            7                 MR. MCGINNIS:  Shall I proceed?

            8                 CHAIRMAN NOBLE:  You may proceed.

            9

           10              DOUGLAS R. LITTLEFIELD, Ph.D.,

           11  called as a witness on behalf of the Salt River Project

           12  Agricultural Improvement and Power District and Salt

           13  River Valley Water Users' Association, was examined and

           14  testified as follows:

           15

           16                    DIRECT EXAMINATION

           17  BY MR. MCGINNIS:

           18      Q.    Good morning, Dr. Littlefield.

           19      A.    Good morning.

           20      Q.    You've testified before this Commission

           21  before, right?

           22      A.    Quite a few times.

           23      Q.    Which watercourses have you testified on

           24  previously?

           25      A.    I've testified on the upper and lower Salt,
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            1  both the separate segments, as well as the Verde, as

            2  well as the Gila River, and I believe most of them I've

            3  testified on twice prior to this session.

            4      Q.    So is it your understanding you've testified

            5  at least twice previously on the Gila?

            6      A.    Yes.

            7      Q.    Who is your current employer?

            8      A.    I'm self-employed, Littlefield Historical

            9  Research.

           10      Q.    Where is that located?

           11      A.    Oakland, California.

           12      Q.    Have you testified, also, on navigability in

           13  other states?

           14      A.    Yes, I have.

           15      Q.    And you're going to talk about that some

           16  during your presentation?

           17      A.    I could do that now or later, whatever you

           18  prefer.

           19      Q.    Okay.  Tell me what other states you've

           20  testified in on navigability issues.

           21      A.    One of the states I can't identify because

           22  the proceedings are still confidential, but in that

           23  particular state I have prepared an expert witness

           24  report on four different streams, as to whether they

           25  were navigable or not; and some of them were clearly
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            1  navigable and were meandered, and some of them clearly

            2  were not.

            3            The one I can tell you about is, I did a

            4  navigability study of the Kern River in California at

            5  California's time of statehood, which is 1850, and I

            6  testified in a court proceeding in that for 11 days.

            7      Q.    And have you prepared prior reports on the

            8  navigability of the Gila River?

            9      A.    Yes, I have.  I prepared a prior report in --

           10  let me find it here.

           11      Q.    Was one of them in 1998?

           12      A.    Yes, 1998, and then also in 2005.

           13      Q.    Have you prepared a revised report, updated

           14  report, dated November 12th, 2013?

           15      A.    Yes, I did.

           16      Q.    And is that entitled Assessment of the

           17  Navigability of the Gila River Between the Mouth of the

           18  Salt River and the Confluence with the Colorado River

           19  Prior to and on the Date of Arizona's Statehood,

           20  February 14th, 1912?

           21      A.    Right, and there's -- part of the title is

           22  Revised and Updated Report.

           23      Q.    And is it your understanding that that

           24  report's been marked as Exhibit X002?

           25      A.    I'm not sure what the exhibit number is.
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            1      Q.    But it's your understanding it's been

            2  submitted to the Commission?

            3      A.    Yes.

            4      Q.    Based on the title of your report, is there a

            5  particular portion of the Gila River that you focused

            6  on?

            7      A.    For the revision you mean?

            8      Q.    Yes, on this 2013 report.

            9      A.    Yes.  Two main portions of the report were

           10  revised, chiefly in regards to historical newspaper

           11  research and, also, historical photographs.  And that's

           12  primarily because since the time of the 2005 report,

           13  there have been numerous sites available on the web

           14  that make it much easier to research historical

           15  newspaper stories, where one can insert a keyword and

           16  the online services will display however many newspaper

           17  articles show up with that particular keyword.

           18            And you can literally get hundreds of

           19  thousands, if not millions, of pages to search that

           20  way, and then you can pull up the actual page of the

           21  newspaper the way it appeared at the time, and if you

           22  happen to find that that particular article is useful,

           23  you can download it and use it in your historical work.

           24      Q.    In your 1998 report and the testimony related

           25  to that, also in your 2005 report and your testimony
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            1  related to that, and in your 2013 report and which

            2  you're going to talk about today, was that work focused

            3  primarily on the portion of the Gila River downstream

            4  from the Salt River confluence?

            5      A.    Not just primarily, but exclusively.

            6      Q.    And did you do any work on the portion of the

            7  Gila upstream from the Salt River confluence?

            8      A.    No.

            9      Q.    And your report that's marked Exhibit X002,

           10  does that contain citations to the historical works and

           11  other documents that you relied upon?

           12      A.    Yes.  All of the documents that I relied upon

           13  that are discussed in the report are footnoted, and I

           14  have copies of the documents should they become -- if

           15  people would like them.

           16      Q.    Do you have a copy of your report with you?

           17      A.    Yes, I do.

           18      Q.    Turn to Page 172 of your report.  That says

           19  Appendix-Littlefield Vita; do you see that?

           20      A.    Yes, I see it.

           21      Q.    Is that a current version of your curriculum

           22  vitae or resumé?

           23      A.    With the exception of the fact that under the

           24  consulting and expert witness experience, I recently

           25  testified in Montana v. Wyoming, a U.S. Supreme Court
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            1  original jurisdiction case, and that's not on the

            2  vitae.

            3      Q.    On Page 172 of your report that's your vitae,

            4  that has your educational background.  Can you tell us

            5  a little bit about what your education is?

            6      A.    Yes.  I have a Ph.D. in American history from

            7  the University of California at Los Angeles.  The

            8  emphasis of my Ph.D. was on the history of the American

            9  West, in particular rivers in the west and

           10  environmental issues.

           11            I have a Master's degree in American history

           12  from the University of Maryland, and the focus of my

           13  Master's thesis was on developing the Potomac River for

           14  commercial transportation through what was called The

           15  Potomac Company.

           16            And then I have a Bachelor's degree from

           17  Brown University.

           18      Q.    And was your Ph.D. from UCLA awarded in 1987?

           19      A.    That's correct.

           20      Q.    You said your current employer is -- you're

           21  self-employed with Littlefield Historical Research.

           22  How long have you been self-employed with that company?

           23      A.    Over 30 years.

           24      Q.    Have you reviewed the historical documents

           25  and other records that have been produced by the
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            1  parties in this case?

            2      A.    Most of them, yes.

            3      Q.    Have those historical records that were

            4  produced after you wrote your original report, this

            5  version of the original report in November 2013, have

            6  they changed your opinions in any way?

            7      A.    No.

            8      Q.    Did you prepare a PowerPoint presentation for

            9  purposes of your testimony today?

           10      A.    I did.

           11      Q.    Okay.  Is it your understanding that that

           12  presentation has been produced to the Commission?

           13      A.    Yes, it has.

           14      Q.    And it's my understanding, just for the

           15  record, that it's part of Exhibit X018.

           16            And you have it up here on the screen; is

           17  that correct?

           18      A.    Yes.

           19      Q.    And the first page here that you have, is

           20  that just the cover page?

           21      A.    Yes.

           22            I just was going to add a few other things

           23  while we're looking at the cover page, if you would

           24  like me to.

           25      Q.    Sure.
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            1      A.    I also wanted to point out that I've been

            2  doing historical consulting on rivers and navigability

            3  and, also, prior appropriation and riparian rights for

            4  many, many years.

            5            My clients have included the U.S. Department

            6  of Justice, the Bureau of Reclamation, different

            7  states' water agencies, irrigation districts, cities,

            8  law firms, water and landowners' organizations and

            9  others.

           10            I have testified in both State and Federal

           11  Court on these matters.  I've also testified in front

           12  of state water agency proceedings.  I also testified in

           13  front of a committee of the Arizona legislature on, I

           14  believe it was, the Salt River back in the -- I can't

           15  remember exactly when it was, but quite a while ago.

           16            And I also want to point out that I'm not a

           17  hydrologist, and I do not intend to provide any

           18  hydrological testimony.  I'm also not an attorney, and

           19  I won't be offering any legal opinions.

           20            I am a trained professional historian, and as

           21  such, I intend to offer an objective historical account

           22  of what the Gila River was like before and at the time

           23  of statehood in 1912.  And additional information about

           24  my background can be found both in my vitae and, also,

           25  on my website, which is listed on the screen up there.
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            1      Q.    Everybody has a website these days, right?

            2      A.    That's true.

            3      Q.    And the vitae you talked about is the one

            4  that was attached to your report that we just

            5  discussed?

            6      A.    Yes.  I did want to add one other thing.

            7  Just as a general statement, I think history needs to

            8  be viewed from the perspective of those individuals who

            9  were there at the time, not from our own retrospective

           10  looking back.

           11            When we view history from the perspective of

           12  the people who lived it, we get a much more accurate

           13  and objective rendering of what actually took place and

           14  what people's opinions were at the time, and this is

           15  particularly useful in understanding what the Gila

           16  River was like before and at 1912.

           17      Q.    Are we going to move on to the next slide?

           18            This is Slide No. 2 in your PowerPoint

           19  presentation.  The title of this is Previous Reports

           20  and Need For Revision; is that correct?

           21      A.    That's correct.

           22      Q.    Can you walk us through what you have on this

           23  slide?

           24      A.    I also want to point out that my presentation

           25  today is not going to cover everything in my report.
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            1  That would be redundant and unnecessary.

            2      Q.    I'm sure the Commission appreciates that.

            3      A.    As we discussed earlier, my original report

            4  on the navigability of the Gila River was prepared in

            5  1998, and it was revised and brought up to date in

            6  2005.

            7            The report upon which this presentation is

            8  based has been expanded, especially in relation to

            9  historical newspapers and historical photographs.  And

           10  the updating was necessary to conform with the opinion

           11  of the Arizona Court of Appeals' decision in State of

           12  Arizona v. Arizona Navigable Stream Adjudication

           13  Commission; that a fuller awareness is necessary about

           14  how human activities and man-made structures on the

           15  Gila River may have affected the stream's ordinary and

           16  natural condition, particularly in the years before

           17  statehood.

           18      Q.    And I know you said you aren't a lawyer, but

           19  is it your understanding that one of the things the

           20  Court of Appeals said to do in the State versus ANSAC

           21  case was to look at the stream in its ordinary and

           22  natural condition?

           23      A.    Correct.

           24      Q.    And in your work subsequent to that decision

           25  and your testimony today, is that based on the ordinary
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            1  and natural condition of the Gila River?

            2      A.    Yes, particularly as the historical parties

            3  viewed it and recorded what their opinions were about

            4  the river.

            5      Q.    Anything else you want to say about Slide 2?

            6      A.    No.  We can go on.

            7      Q.    Moving on to Slide 3, this is just a title

            8  slide for the background, correct?

            9      A.    Correct.

           10      Q.    Slide 4 then?

           11      A.    Slide 4 is basically a short summary of some

           12  background in order to understand the Equal Footing

           13  Doctrine and navigability.

           14            The legal concept that states own the beds of

           15  navigable waterways within their borders at the time of

           16  statehood stems from English common law.  Over a long

           17  period of time in England, the law had evolved to

           18  establish that the King was the owner of beds of

           19  navigable bodies of water.  Essentially, this was to

           20  protect access to those waterways for his subjects.

           21  This meant, for example, that private individuals could

           22  not build a mill dam on a navigable waterway because

           23  the dam might obstruct commerce, which would the

           24  commerce would be beneficial not only to the King, but

           25  also to his subjects.
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            1            And, therefore, when the American colonies

            2  became independent in 1776, they took over the rights

            3  and responsibilities of the King, including owning the

            4  beds of navigable waterways.

            5            When new states joined the union, they joined

            6  on an equal footing to the original 13 states and,

            7  therefore, new states owned the beds of waterways if

            8  those waterways were navigable at the time of their

            9  statehood.  For Arizona this means, as everyone knows,

           10  February 14th, 1912.

           11      Q.    So the legal concepts that you put on this

           12  slide, did you look at those for purposes of

           13  understanding what you needed to do as a historian?

           14      A.    Correct.

           15      Q.    And is that something historians commonly do,

           16  is do legal -- excuse me, do historical research in

           17  legal court cases?

           18      A.    Quite often, yes.

           19      Q.    And is that something you've done in other

           20  cases you've been involved in?

           21      A.    Many cases.

           22      Q.    Anything else we need to talk about on

           23  Slide 4?

           24      A.    No.

           25      Q.    Slide 5, headed Research Locations, does this
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            1  depict places where you looked for historical

            2  documents?

            3      A.    Yes, and I also wanted to point out some --

            4  an important consideration about the nature of

            5  historical research.

            6            Historical sources, most of which that I

            7  looked at, are primarily primary sources, and those are

            8  essentially documents, reports, letters or other

            9  materials created close in time and/or geography to a

           10  particular event.  Primary sources tend to be more

           11  accurate than secondary sources in describing an event

           12  because of the proximity to the event itself.

           13            Secondary sources are things such as books or

           14  articles that are written from primary sources.  And

           15  while secondary sources may be accurate, generally

           16  speaking primary sources are more reliable.  That's why

           17  professional historians utilize mostly primary sources

           18  in their work.

           19            And these -- to obtain the largest number of

           20  historical documents illustrating the characteristics

           21  of the Gila River in its natural state on or before

           22  statehood, I used a wide variety of historical

           23  archives, and these are listed here.  And I won't read

           24  through the whole list, but as you can see, there are

           25  quite a few different places that I get original
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            1  primary source research, looking at reports and letters

            2  and diaries and other documents that have descriptions

            3  of the Gila River.

            4      Q.    And did you or somebody working under your

            5  direction actually travel to each of these places to

            6  look at the documents?

            7      A.    I traveled to these places, all of these

            8  places that are listed here, and sometimes with a

            9  research assistant and sometimes not.

           10      Q.    And have you gone to some of these places

           11  more than once?

           12      A.    Multiple times in many cases.

           13      Q.    And are these the same types of sources that

           14  you've looked at in your other reports for the Salt and

           15  the Verde?

           16      A.    Yes.

           17      Q.    Did some of these places have information on

           18  multiple watercourses?

           19      A.    Correct, and in fact, where it was possible,

           20  I tried to cover all the rivers that I was charged with

           21  looking at.

           22      Q.    Anything else you want to say about Slide 5?

           23      A.    No.

           24      Q.    Slide 6, does that talk about published

           25  research sources?
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            1      A.    Yes.  In addition to all of the archival

            2  sources on the previous slide, I also used a large

            3  number of published primary sources.  These were

            4  largely government agency reports, such as the Water

            5  Supply Papers from the Geological Survey, Annual

            6  Reports of the Bureau of Reclamation, other reports

            7  from the Department of Agriculture, congressional

            8  material, including the Congressional Record and

            9  congressional reports, Arizona territorial legislation,

           10  and many secondary sources as well.

           11            I looked at the secondary sources not because

           12  I relied heavily on them, but rather to find out where

           13  those individuals had done their primary source

           14  research so I could be sure I was being thorough.

           15      Q.    How did you locate these published research

           16  sources?

           17      A.    I've worked with these particular types of

           18  materials now for so long I don't remember where I

           19  first started using them, but they're in most good

           20  university libraries.

           21      Q.    And are these the types of documents and

           22  publications upon which historians in your profession

           23  normally rely?

           24      A.    Yes.

           25      Q.    Anything else you have to say on Slide 6?
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            1      A.    No.

            2      Q.    Slide 7.  Does that discuss your research and

            3  writing methodology?

            4      A.    Correct.

            5            I collected ultimately thousands of pages of

            6  historical records about the Gila River over time.  The

            7  most relevant of those records, after -- when I went

            8  through them, were then abstracted into a special

            9  computer database, which can be sorted by date and

           10  subject matter into a whole variety of different

           11  combinations.

           12            After doing some test runs on sorting from

           13  the thousands of records, ultimately I sorted the

           14  abstracts into what I thought was a logical manner and

           15  then dropped them directly into a word processing

           16  program, which provided a rough draft of this report,

           17  as well as the previous reports.  The same methodology

           18  was used on those.

           19            And this presentation then is based on the

           20  final version of the report that was submitted to

           21  ANSAC.

           22      Q.    And we said earlier, I think you said, that

           23  your first report on the Gila was published in 1998?

           24      A.    Correct.  Not published, but prepared.

           25      Q.    Prepared, correct.
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            1            Do you recall about when you started working

            2  on the Gila River for this case?

            3      A.    It would have been, I'm guessing, a year,

            4  year and a half, two years before 1998.

            5      Q.    And doing all that research you did and

            6  preparing the three reports that you've done and your

            7  testimony, do you have any idea about how much time

            8  you've spent working on the Gila River navigability

            9  issue?

           10      A.    Many months cumulatively.

           11      Q.    Several hundred hours or --

           12      A.    Oh, way more than that.

           13      Q.    And did that involve looking at all these

           14  historical sources?

           15      A.    Correct.

           16      Q.    Anything else you want to talk about on

           17  Slide 7?

           18      A.    No.

           19      Q.    Okay.  Slide 8 is another title slide that

           20  says U.S. General Land Office Surveys; is that right?

           21      A.    Correct.

           22            I was just going to offer a little background

           23  here while we're looking at this particular title page.

           24  All the slides that follow here relate to U.S.

           25  Government surveys of the West, and much of the details
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            1  about how federal surveys of the West were done comes

            2  from a book by C. Albert White.  The title of the book

            3  is A History of the Rectangular Survey System, which

            4  was published by the U.S. Government in 1983 to explain

            5  federal surveying and how that work had evolved over

            6  time.

            7            Importantly, White's book reprints verbatim

            8  actual instructions to surveyors.  So in many respects,

            9  even though it's a published book, it's actually in

           10  many ways a primary source, because it presents the

           11  survey instructions over roughly a century.

           12      Q.    Approximately how many years have you been

           13  working with these General Land Office surveys?

           14      A.    I have used General Land Office surveys not

           15  only in relation to navigability in Arizona, but in

           16  relation to a wide variety of projects that I have used

           17  all over the American West.  So I'm pretty familiar

           18  with survey work at this point.

           19      Q.    Are those U.S. General Land Office surveys

           20  the kinds of documents that historians typically use in

           21  their work?

           22      A.    Absolutely, because they derive from federal

           23  surveyors who are actually on the ground, looking at

           24  certain characteristics on the ground at the time that

           25  they carried out their surveys.
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            1      Q.    And in your work, have you looked at actual

            2  survey documents themselves?

            3      A.    Yes, I have, and we're going to see some of

            4  them in this presentation.

            5      Q.    Have you also done research on primary and

            6  secondary sources relating to how the surveys were

            7  performed?

            8      A.    Yes.

            9      Q.    Anything else we need to talk about on

           10  Slide 8?

           11      A.    No.

           12      Q.    Slide 9 is entitled U.S. General Land Office

           13  Survey Field Notes and Plats; is that right?

           14      A.    Yes, and I want to point out just for the

           15  Commission's use, the slide numbers, with the exception

           16  of the title slides, are in the lower right-hand corner

           17  there.

           18      Q.    Okay.  What does Slide 9 here say about the

           19  Land Office survey field notes and plats?

           20      A.    Well, some of the most important records that

           21  document the Gila River before and at statehood in

           22  Arizona are the U.S. General Land Office survey field

           23  notes and plats.

           24            The surveys were done partly for the

           25  following reasons:  One purpose was to prepare the
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            1  public domain for orderly settlement by laying out

            2  boundaries of individual parcels.  And the second main

            3  reason was to record the characteristics of the public

            4  domain; in other words, to document what the United

            5  States owned before that land was transferred into

            6  private ownership.

            7            Specific instructions were issued to federal

            8  surveyors under provisions of different surveying

            9  manuals over time.  The earliest of these was 1851, and

           10  the reason for that date is because that was the date

           11  large-scale settlement was taking place in Oregon and

           12  California, and the U.S. Government wanted to have a

           13  manual for the many surveyors who were going to be

           14  doing the surveys in those two particular parts of the

           15  West.

           16            Prior to 1851 surveyors were given individual

           17  letters or other types of documents giving them their

           18  instructions, but the manuals started in 1851.  There

           19  were six other manuals issued before Arizona became a

           20  state in 1912.  Those manuals came out in 1855, 1864,

           21  1881, 1890, 1894 and 1902, and they're all reprinted

           22  verbatim in C. Albert White's book.

           23            Surveyors were told in their instructions

           24  that they were to record the details of what they

           25  encountered as they ran township, range, and section
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            1  lines.  Using the parlance of the surveyors, they were

            2  to record what they encountered on line, quote/unquote.

            3  For example, they were specifically told that they were

            4  to record if they crossed a road or a trail or a ravine

            5  or fence land or farmlands or irrigation ditches,

            6  railroads, forests and so forth.

            7            And with regard to waterways, surveyors were

            8  told specifically that they were to meander, which

            9  means to measure by degree bearings the sinuosities of

           10  all navigable bodies of water.  In fact, U.S. surveyors

           11  were required by federal law to meander navigable

           12  bodies of water beginning in 1796.

           13            It's important to understand these manuals

           14  properly; that the manuals gradually expanded the types

           15  of watercourses that were to be meandered, to include

           16  not only all navigable bodies of water, but also major

           17  nonnavigable bodies of water, particularly rivers that

           18  formed the boundaries of federal reservations, such as

           19  those for Indians or forests and so on.

           20            This explains some of the meanders that were

           21  conducted on the Gila River in one or two places,

           22  although most portions of the Gila River were not

           23  meandered, meaning that the surveyors thought that the

           24  Gila River was not navigable at the time of their

           25  surveys.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1316


            1            The interiors of the townships through which

            2  the Gila River flows between the confluence of the Salt

            3  and the juncture with the Colorado River were surveyed

            4  initially over a wide range of years, most of which

            5  were prior to statehood.  Those surveys took place in

            6  1868, 1871, 1874, 1877, '78, '82, '83, 1890, 1910 and

            7  1911.  There was also a partial resurvey of one

            8  township in 1907, and several of the townships weren't

            9  surveyed at all until after statehood, and those

           10  surveys took place in 1912, 1915 and 1936.

           11      Q.    Is it your understanding that courts in other

           12  cases have relied upon survey documents, especially the

           13  meanderings, as evidence -- as part of the evidence of

           14  whether a particular watercourse was navigable or not?

           15      A.    Yes, they have.  Most recently, the Montana

           16  PPL case.

           17      Q.    Is it your understanding that this Commission

           18  has relied upon the survey documents and whether

           19  watercourses were meandered or not as part of the

           20  evidence in determining whether a particular river is

           21  navigable?

           22      A.    Correct, as did the judge in my Kern River

           23  testimony.

           24      Q.    Do you have an opinion, as a historian, as to

           25  whether a body determining whether water is navigable
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            1  should consider these surveys and whether the

            2  watercourses were meandered or not as part of the

            3  evidence in determining whether the watercourse is

            4  navigable?

            5      A.    Yes, because this was a perspective of a

            6  historical party who was specifically told to look for

            7  navigability at the time that he carried out his work,

            8  and these were professionals that understood the

            9  details of measuring, so that their records are -- can

           10  be quite accurate.

           11      Q.    And should that surveyor's recording be

           12  viewed in conjunction with other historical evidence in

           13  determining navigability, in your opinion as a

           14  historian?

           15      A.    Yes, both the plats and the field notes.

           16      Q.    And did you look at -- and you're going to

           17  get into this later in your presentation, but did you

           18  look at other historical documents in addition to the

           19  plats and the field notes?

           20      A.    Oh, absolutely, hundreds.

           21      Q.    Anything else we can talk about on Slide 9?

           22      A.    No.

           23      Q.    Let's go on to Slide 10 then.  You've got the

           24  clicker.  Slide 10, more of a discussion of the

           25  surveys?
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            1      A.    Yes.

            2      Q.    Can you tell us what you want to portray in

            3  Slide 10?

            4      A.    For this research project all U.S. General

            5  Land Office field notes and plats were examined that

            6  covered the Gila River from the Salt River downstream

            7  to the Colorado River.  I'm not going to show all of

            8  those plats here or discuss all of the field notes, but

            9  they are in the report that I have presented to ANSAC.

           10            Most of the plats in this reach of the Gila

           11  River dated well before statehood.  And in addition,

           12  the field notes for each location where any surveyor

           13  crossed the Gila were carefully reviewed.  So I have

           14  actually looked at the field notes where the surveyors

           15  crossed, every single surveyor, where he crossed the

           16  Gila River.

           17            The Gila River was not meandered anywhere

           18  between Phoenix and Yuma due to navigability, although

           19  there were a couple of places where there were some

           20  meanders under different surveying instructions for

           21  reasons other than navigability, and these will be

           22  explained as I get along a little further into this

           23  presentation.

           24            Some sample illustrations follow.  Again,

           25  these are just the plats, but I have gone through all
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            1  of the field notes, and these are not all of the plats

            2  in this presentation that are presented in my report.

            3  They are just samples to give the Commission an idea of

            4  what was involved.

            5      Q.    Can you give the Commission a feel for

            6  approximately what the magnitude of survey field notes

            7  was that you looked at for this project over the last

            8  15 years or so?

            9      A.    I'm guessing that it would have been -- the

           10  notes themselves would have been in the hundreds of

           11  pages, and many of them are handwritten, because the --

           12  one thing to understand about the field notes is that

           13  the plats were not created in the field when the

           14  surveyor was out there.  The surveyor took a notebook,

           15  and as he did his measurements with his crew, he would

           16  record the different things that he was required to

           17  record, and then from those field notes he later drew

           18  the plats that we're going to see here.

           19      Q.    How about in terms of the plats; can you give

           20  us some feel of what the magnitude of those documents

           21  were that you personally looked at on --

           22      A.    I looked at all of the plats that covered the

           23  Gila River between the Salt and the Colorado River.  As

           24  I indicated earlier, there was one township that was

           25  resurveyed.  But I examined all of the plats between
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            1  the Salt River and the Colorado River.

            2      Q.    On rivers outside of Arizona, have you

            3  personally seen survey plats and field notes where a

            4  river was meandered because it was navigable?

            5      A.    Yes, and in quite a few places, actually.

            6      Q.    So it's your understanding that there were

            7  places where the surveyors actually believed the river

            8  was navigable, and those show up on those plats and

            9  field notes?

           10      A.    Correct, and they also meandered other bodies

           11  of water, such as lakes and so forth, if they felt

           12  those were navigable.

           13      Q.    Do you have anything else we need to talk

           14  about on Slide 10?

           15      A.    No.

           16      Q.    Slide 11 says U.S. General Land Office survey

           17  Plat, Township 1 North, Range 1 West, 1868; is that

           18  correct?

           19      A.    That's correct.

           20      Q.    Before we get there, I wanted to ask you a

           21  couple of questions just for purposes of getting the

           22  locations down.

           23            Is there a base line and meridian in Arizona?

           24      A.    Most states and territories, when areas were

           25  territories, had a base line, or several of them in
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            1  some cases.  California had three base line and

            2  meridian.  Arizona's base line and meridian were

            3  established at a place very close to the confluence of

            4  the Gila River and the Salt River.  I believe it was

            5  established in the mid 1860s.  The place was chosen by

            6  the Surveyor General of New Mexico Territory, whose

            7  responsibility was then not only to carry out the

            8  surveys in New Mexico, but also in Arizona.

            9      Q.    Could you tell the Commission just in general

           10  terms what a base line and meridian is?

           11      A.    They're the starting points for the survey.

           12  The base line is a line that is drawn east/west, and

           13  the meridian is north/south, and from those particular

           14  points, townships are laid out, which are six miles by

           15  six miles, and they are numbered according to whether

           16  they're north or south or east or west of the base line

           17  and meridian.

           18            And then those townships are subdivided into

           19  sections, which are one square mile each, and they are

           20  numbered 1 to 36.  They start -- the numbering starts

           21  in the northeast corner and goes toward the west and

           22  then goes in an S fashion all the way down to

           23  Section 36.

           24            By the way, I should point out, on the field

           25  notes that I looked at on the Gila River, some of these
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            1  townships and sections were not only surveyed on the

            2  actual section lines, but in some cases they were

            3  surveyed on quarter section lines as well.  So I

            4  examined not only where they crossed on section lines,

            5  but also the quarter sections.

            6      Q.    So on this slide, Slide 11, when it talks

            7  about Township 1 North, is that the first township

            8  north of the Gila and Salt River base and meridian?

            9      A.    Yes, and it's Range 1 West, so it's the first

           10  township to the west of the Gila and Salt River.

           11      Q.    So as we look at those township and range

           12  numbers on subsequent slides, can we tell basically how

           13  far we are from the Gila and Salt River confluence?

           14      A.    Yes.

           15      Q.    Anything else you want to say about Slide 11?

           16  I kind of got you off track here.

           17      A.    Yes.  This survey plat was made in 1868 by

           18  Federal Surveyor George Ingalls, and it happens to be

           19  near present-day Phoenix.  He carried out the survey

           20  under the instructions of the 1864 surveying manual.

           21  The plat was approved by the Surveyor General in 1870.

           22  And George Ingalls' name appears on the very bottom of

           23  the plat here, together with the dates that he carried

           24  out the surveys within this township here.

           25            It's important to note that even though he
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            1  had instructions to meander navigable bodies of water,

            2  he did not do any meander lines at any location where

            3  he crossed the Gila River in this township.

            4            To understand what meander lines would look

            5  like, meander lines -- I don't know if I can do it with

            6  a laser pointer, but instead of having the drawn-in

            7  curved sinuosity of the river here, you would see more

            8  angled zigzag lines where Ingalls would have

            9  established a degree bearing that approximated the bank

           10  of the river and then ran that line to a particular

           11  point, where he would record the distance to that

           12  point, and then he would run another straight line that

           13  approximated the bank of the river and so on.  So it

           14  looked like zigzag lines when rivers are meandered.

           15            Another important thing to identify whether

           16  meanders were carried out is that when meanders were

           17  carried out, in the box at the bottom of the plat here,

           18  one of the entries would read meander lines, together

           19  with the surveyor who carried them out and the date

           20  when they did the meander lines.  And there are no --

           21  there's nothing recorded in this box for meander lines

           22  having been done for this particular township.

           23            A third point to point out is that when

           24  meander lines were done, and we'll see this in a later

           25  slide, the actual degree bearings and distances would
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            1  appear in a chart on the right-hand side of the survey

            2  plat.  And as you can see, there's no chart there with

            3  the meander degree bearings and distances.

            4      Q.    So -- I'm sorry.  So to make sure we

            5  understand this, so is it true that rather than

            6  surveying along the bank of the river, this surveyor

            7  basically just ran the section line straight across the

            8  river?

            9      A.    Right.  The instructions provided that if he

           10  encountered a nonnavigable body of water, he was to

           11  measure across the body of water, the width of it, and

           12  also to note in his report which way the water was

           13  flowing, north, south, east or west.  And that's what

           14  Ingalls did every time he crossed the river in this

           15  township.  He just measured the distance across and

           16  then recorded which way the water was flowing.

           17      Q.    And this was done in 1868; is that right?

           18      A.    Correct.

           19      Q.    Okay.  Do you know whether there were any of

           20  the Salt River Project dams built on the Salt or the

           21  Verde prior to 1868?

           22      A.    I don't believe there were.

           23      Q.    How about Coolidge Dam, do you know whether

           24  that was there on the Gila before 1868?

           25      A.    I don't know that answer.
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            1      Q.    Anything else we need to talk about on

            2  Slide 11?

            3      A.    No, that's it.

            4      Q.    Slide 12 says U.S. General Land Office Survey

            5  Plat, Township 4 South, Range 4 West, 1871.

            6      A.    Yes.

            7      Q.    Now, would this be four townships south of

            8  the Gila River base and meridian?

            9      A.    Correct.

           10      Q.    And, also, four townships west of -- four

           11  ranges west of that meridian?

           12      A.    Yes.

           13      Q.    So is this south and west of the plat that we

           14  just looked at on the prior slide?

           15      A.    Yes.  This is downstream from the prior

           16  slide.

           17      Q.    What does this plat show?

           18      A.    This survey plat was drawn from field notes,

           19  and again, I wanted to point out that the field notes

           20  were done actually in the field, and it was -- the plat

           21  was drawn from the field notes of an April 1871 survey

           22  by Federal Surveyor Solomon Foreman, F-O-R-E-M-A-N.  It

           23  was filed with the Surveyor General later in 1871.

           24            This particular township is just upstream

           25  from Gila Bend.  Again, like the previous townships,
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            1  Surveyor Solomon ran no meander lines at any location

            2  where he crossed the Gila River.  Instead, as per his

            3  1864 instructions, he crossed the stream and only

            4  measured its width and direction of flow.

            5            And you can see all of the lines here where

            6  he crossed the stream, and in each place he would

            7  measure the width across, and in some cases there were

            8  several channels, too, as you can see, and, also, the

            9  direction of flow.

           10            Also notice here that there are no

           11  indications of any meander surveys being done in the

           12  box below the plat.  Again, what would have appeared

           13  there is, it would say meander lines run by surveyor

           14  so-and-so and on such and such a date.  But there's

           15  nothing down there that indicates that.

           16            And also notice in the right-hand side that

           17  there's no chart or table that identifies any meanders

           18  being done.  And again, as with the previous slide, you

           19  would see much more zigzag-type lines along the banks

           20  of the river if the meanders actually had been run.

           21            It's also important to notice that there's a

           22  road running just to the east of the Gila River, which

           23  suggests -- very close to it, in fact -- that most

           24  transportation along the -- near the Gila was carried

           25  on by land and not on the river itself.
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            1      Q.    The river in this slide is actually going in

            2  a different direction than the river in the prior

            3  slide, right?

            4      A.    The prior slide the river was flowing

            5  westward or to the left.  Here it's flowing south

            6  toward the bottom of the plat.

            7      Q.    Is this because we're down on the bend in the

            8  Gila?

            9      A.    We are just -- the bend in the Gila is just

           10  below the southern boundary of this particular plat,

           11  and we'll actually see that in the following plat.

           12      Q.    So is north on this plat, as well as north on

           13  the other plat, at the top?

           14      A.    Yes.

           15      Q.    Anything else you want to talk about on

           16  Slide 12?

           17      A.    No.

           18      Q.    Okay.  Slide 13 says U.S. General Land Office

           19  Survey Plat, Township 5 South, Range 4 West, 1871 (just

           20  above Gila Bend); is that correct?

           21      A.    Yes.

           22      Q.    And what is important about this slide?

           23      A.    This is the plat that lies immediately to the

           24  south of the plat that we just looked at.  This

           25  particular plat and the field notes were also done by
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            1  Federal Surveyor Solomon Foreman at about the same time

            2  that he did the previous plat.

            3            Foreman surveyed this township -- I mentioned

            4  that already.  The Gila River ran through Sections 5,

            5  7, 8 and 18, and you can see it right here on the plat.

            6  And there are some mountains right here to the west of

            7  the river.

            8            Foreman in this particular plat did set some

            9  meander markers.  These were only on the left-hand

           10  edges facing downstream of the Gila, and he recorded

           11  those meander details in his field notes, but

           12  apparently he forgot to put them on the plat itself.

           13  And in the next slide is will explain why he carried

           14  out this one bank meander.

           15      Q.    Okay.  Anything else you want to talk about

           16  on Slide 13?

           17      A.    No.

           18      Q.    Okay.  Let's go on to Slide 14, and does that

           19  slide talk about Soloman's one-bank meanders of the

           20  Gila River in Township 5 South, Range 4 West?

           21      A.    Yes.  I guess I should have used his last

           22  name on the slide, rather than his first name.  Solomon

           23  Foreman.

           24      Q.    You didn't know him on a first-name basis,

           25  did you?
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            1      A.    No, I didn't.

            2            The reason for Foreman's use of meanders

            3  along one bank of the Gila River can be seen in

            4  conjunction with both his surveying instructions,

            5  which, by the way, he received a separate letter from

            6  the Surveyor General of the General Land Office that

            7  basically supplemented the instructions that appeared

            8  in the 1864 manual.

            9            With regard to his special instructions,

           10  Foreman was directed on February 13th, 1871 by John

           11  Hasson, H-A-S-S-O-N, who was the Surveyor General for

           12  Arizona Territory, to carry out this survey, quote, in

           13  accordance with law and the manual of printed

           14  Instructions by the General Land Office.  That manual

           15  would have been the 1864 manual.

           16            Hasson also told Foreman to bear, quote, in

           17  mind the object of this work you are about to execute,

           18  is to accommodate actual settlers, unquote, who lived

           19  in the vicinity of Gila Bend.

           20            For this reason, Hasson told him, quote, If

           21  in your judgment the Gila River should be meandered,

           22  you are hereby authorized and directed to do it, at the

           23  same time advising this office, in writing, the reasons

           24  therefor, unquote.

           25            Well, Foreman did, in fact, explain his
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            1  one-bank meanders in his field notes as Hasson had

            2  instructed him to do.  Even though setting meander

            3  corners on the right banks of some rivers was required

            4  under the 1864 manual, the actual phrase was "rivers

            5  not embraced in the class denominated navigable under

            6  the statute, but which are well-defined natural

            7  arteries of internal communication, and have a uniform

            8  width."  That was a requirement in the 1864 manual.

            9            Foreman explained that his meander work was

           10  that he had set his meanders on the left bank for

           11  meanders to show that all the lands of value are on the

           12  left bank.  And that's looking downstream on the river.

           13  He added that the lands on the right bank had pinched

           14  out due to the proximity of mountains.

           15            So in other words, he does have one-bank

           16  meanders here, and which does not indicate

           17  navigability, but he was -- basically had been told to

           18  identify where the river was so that actual settlers

           19  wouldn't be given lands that were essentially

           20  nonfarmable because of the presence of the river.

           21            In other words, the only lands useful for

           22  farming were on the left bank looking downstream, and

           23  for that reason Foreman had meandered that bank as the

           24  Surveyor General had instructed him to do.  Had the

           25  river been navigable, he would have meandered both
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            1  banks.  But he didn't.

            2      Q.    So in your opinion as a historian who has

            3  done a lot of work with these surveys, does the fact

            4  that he meandered the left bank indicate that he

            5  believed the river was navigable at that time?

            6      A.    No.  It would have been meandered on both

            7  banks if he believed it was navigable.

            8      Q.    And did the same person conduct the survey

            9  that we looked at on Slide 12 on the Gila River?

           10      A.    The previous slide, yes.  It was Solomon

           11  Foreman did both of them, in approximately the same

           12  time, too.

           13      Q.    And were those two plats adjacent to one

           14  another?

           15      A.    Yes.

           16      Q.    And did he do any meanders at all on the

           17  document we looked at on Slide 12?

           18      A.    No.  And if you're looking at -- let me back

           19  up here.  If you look at this particular slide --

           20      Q.    You're looking at 13 now, right?

           21      A.    Yes.

           22            You can see that the lands that were useful

           23  for farming essentially were on the left-hand side

           24  looking downstream, where it was entirely mountainous

           25  on the right-hand side here.
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            1            So because the Surveyor General had given him

            2  special instructions to identify lands that might be

            3  useful to the settlers, that's why he did the one-bank

            4  meander on the left here.

            5      Q.    And I believe you said earlier you've looked

            6  at a lot of other historical documents relating to the

            7  Gila; is that correct?

            8      A.    Yes, hundreds.

            9      Q.    Is it your understanding that the corridor

           10  along the Gila River channel was used for a path for

           11  transportation on foot and on horseback pretty

           12  regularly?

           13      A.    Yes.  It was called the Gila Trail.

           14      Q.    Anything else you want to talk about on

           15  Slide 14?

           16      A.    No.

           17      Q.    Let's move on to Slide 15 then, which says

           18  U.S. General Land Office Survey Plat, Township 8 South,

           19  Range 22 West, 1874.  Did I read that right?

           20      A.    Yes, and I add there near Yuma, approved in

           21  1874.

           22      Q.    So is this plat substantially west of the

           23  ones we've been looking at?

           24      A.    Yes.  This is almost at the confluence with

           25  the Colorado River.
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            1      Q.    Okay.  What do you want to talk about on

            2  Slide 15?

            3      A.    This particular plat and the field notes

            4  related to it were done between February 26th and

            5  March 4th, 1874 by Surveyor Theodore F. White.  He had

            6  surveyed the interior subdivision lines, meaning the

            7  lines that you see all the little squares here.  And

            8  his survey and field notes were approved by the

            9  Surveyor General on May 9th, 1874.

           10            I should point out, by the way, in terms of

           11  federal surveys, they weren't necessarily always

           12  approved by the Surveyor General.  If the Surveyor

           13  General felt there was some flaw with the notes or

           14  plats, then they wouldn't be approved, and the surveyor

           15  would have to go back and do them again or they would

           16  send out another surveyor.  So the fact that these were

           17  approved by the surveyor general is important.

           18            This township is very close to where the Gila

           19  River joins the Colorado River, and in fact, you can

           20  see the Colorado River up here in the northwest corner

           21  of the plat.  The Colorado would continue toward the

           22  southwest, where it would join up with the Gila River.

           23            In addition to running the section lines in

           24  this plat, White also meandered one bank of the Gila

           25  River, but again, not because he thought it was
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            1  navigable.  If he thought it was navigable, he would

            2  have meandered both banks.  His surveying instructions,

            3  like those for Solomon Foreman, were the 1864 manual,

            4  which called for meandering only one bank of

            5  nonnavigable streams that served as routes for internal

            6  communication, meaning the Gila Trail.

            7            The precise wording of the 1864 manual

            8  provided, and this is a direct quote, rivers not

            9  embraced in the class denominated navigable under the

           10  statute, and that's a reference to the 1796 law, but

           11  which are well-defined natural arteries of internal

           12  communication, and have a uniform width, will be

           13  meandered on one bank.

           14            And indeed, the fact that the Gila River was

           15  a, quote, well-defined natural artery of internal

           16  communication, meaning the Gila Trail, can be seen in

           17  the fact that a road ran just to the south of the Gila

           18  River, which you can see running right along here.  And

           19  that would have connected up with the road that we saw

           20  up around Gila Bend.

           21            Let's see.  Following the instructions from

           22  the 1864 manual, White meandered just the right bank of

           23  the Gila River in Sections 21, 20, 29 and 30 and the

           24  left bank in Sections 22, 23, 24 and 13.  He indicated

           25  in his field notes that he had shifted from one bank to
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            1  the other because of the difficulty of finishing

            2  one-bank meanders on the right bank, which is what the

            3  manual required.

            4            Now, I talked about earlier where you would

            5  have seen the information about meandering on the plat.

            6  Down in the lower left-hand corner is the box that

            7  identifies which surveyors did which portions of the

            8  fieldwork here, and one of them indicates that the

            9  meander lines were drawn by Theodore F. White and the

           10  date that he did the meanders.

           11            Also, you can see the table that I talked

           12  about earlier where White identifies the actual

           13  distances on certain degree bearings that he made.  You

           14  can also see a farm field here, and again, I also noted

           15  the road that goes south of the Gila River.

           16      Q.    Okay.  Anything else we need to talk about on

           17  Slide 15?

           18      A.    No.

           19      Q.    Slide 16 is entitled Conclusions About

           20  Federal Surveys.  Does that set forth some of your

           21  opinions about the federal surveys?

           22      A.    Yes.  And I want to reemphasize for the

           23  Commission, I looked at all of the plats and all of the

           24  field notes all the way down the entire Gila River from

           25  the Salt River to the Colorado River, and none of them
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            1  indicated that the river was navigable by having

            2  meanders done on both banks.  So the portions that are

            3  being discussed here now are just samples, but all of

            4  them are discussed in my report.

            5            Some general conclusions that I reached about

            6  federal surveys and navigability.  Most federal

            7  surveyors along the Gila River did not meander the

            8  stream, thus indicating a lack of navigability in their

            9  own opinions.

           10            In those few instances where surveyors did

           11  meander the Gila, they were all attributable to

           12  instructions in the 1864 surveying manual for meanders

           13  of nonnavigable bodies of water under certain special

           14  circumstances, meaning that they were following a

           15  general trail of internal communication.

           16            Thus, many different federal surveyors, who

           17  were specifically charged with recording navigable

           18  bodies of water and who undertook their surveys along

           19  the Gila River in different years prior to Arizona

           20  statehood, indicated in their opinion, and not ours

           21  looking back, but in their's looking at it at the time,

           22  that the Gila River was not navigable.

           23      Q.    And again, on the federal surveys, did you

           24  find anyplace on the Gila between the Salt River

           25  confluence and the Colorado River where there was a
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            1  meander on both banks done?

            2      A.    No.

            3      Q.    And in your opinion as a historian, are the

            4  conclusions you came to and the documents you looked at

            5  under the federal surveys one piece of evidence that

            6  somebody who is trying to determine whether the river

            7  was navigable in its ordinary and natural condition

            8  should look at?

            9      A.    Yes.

           10      Q.    Move on to Slide 17.  Are you now switching

           11  to start talking about some federal patents?

           12      A.    Yes.  I have some general information while

           13  we're on this subject.

           14      Q.    Let's talk about federal patents in general

           15  then.

           16      A.    I think a second group of historical records

           17  that shed considerable light on the navigability or

           18  nonnavigability of any stream are records relating to

           19  federal and state patents, homestead patents.  And the

           20  following slides all address this group of records.

           21            Again, as with the surveys, I'm not talking

           22  about all of the patents in this presentation, but they

           23  are all of the patents that overlie the Gila River are

           24  discussed in my full report.

           25      Q.    And did you look at all the federal patents
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            1  along that stretch of the Gila River from the

            2  confluence of the Salt to the confluence of the

            3  Colorado?

            4      A.    Every single federal and state patent that in

            5  any way touched the Gila River.

            6            Beginning in the 1800s the United States

            7  government began issuing homestead patents for

            8  individuals who wanted to settle on the public domain.

            9  One of the most important of those laws was the

           10  Homestead Act of 1862, which provided that applicants

           11  could obtain up to 160 acres of the public domain.

           12            Generally speaking, the requirement to obtain

           13  a homestead patent was that an individual needed to

           14  apply for the patent at a nearby General Land Office

           15  office, and then they had to go actually out to the

           16  land that they wanted and settle on it for several

           17  years and make improvements to the land, such as

           18  building a home, farming the land, putting in fences,

           19  planting crops, digging irrigation ditches, so forth.

           20            Once those requirements, the settler would

           21  return to the Land Office to make a final nominal

           22  payment.  But in order to verify that the settler was

           23  actually living on the land, each applicant had to fill

           24  out an affidavit at the Land Office attesting to the

           25  improvements that he or she had made, and he or she had
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            1  to bring witnesses to fill out similar affidavits.

            2            Now, the patents themselves are the actual

            3  deeds, the title to the land; but the affidavits and

            4  all the related documents that they had to fill in

            5  created a patent file, and the patent files are all

            6  available at the National Archives in Washington, D.C.

            7      Q.    And I think I asked you earlier if you looked

            8  at all the federal patents.  Did you look at the whole

            9  file on all those ones between the Salt and the Gila

           10  River on -- between the Salt and the Colorado on the

           11  Gila?

           12      A.    All of the files that were available.  In

           13  some cases, due to time, a few things are not present;

           14  but basically pretty close to 95, 99 percent of all of

           15  the patent files.

           16            And these patent files can provide a huge

           17  amount of information, because not only are they the

           18  affidavits of the applicant and his witnesses, but the

           19  applicants had to state what they were doing on the

           20  land, as did the witnesses.  And in many cases with

           21  regard to the Gila River, the applicant would actually

           22  testify that the Gila River ran through his or her

           23  piece of property.

           24            In some cases the patent files can be

           25  hundreds of pages long, because if there was any kind
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            1  of controversy about the piece of property, sometimes

            2  there would be court proceedings in the file and so

            3  forth.

            4            So the U.S. General Land Office had

            5  instructed federal surveyors to meander navigable

            6  bodies of water in order to promote settlement, and the

            7  Land Office was well aware that the beds of navigable

            8  rivers belonged to the states, or in this case a future

            9  state.  Therefore, the meanders were partly done to

           10  keep settlers from patenting navigable bodies of water.

           11            And so, thus, in addition to examining

           12  federal survey notes and plats, I examined every single

           13  patent and its related file, and there are over a

           14  hundred of them between the Salt River and the

           15  confluence with the Colorado River.

           16            And the files I examined at the National

           17  Archives and copied there, looking for any patent that

           18  overlay the Gila River to see if any acreage was

           19  withheld from the patent due to the ownership of the

           20  bed of the river by a state or a future state.

           21            Using the patents themselves, as well as

           22  related patent files, I worked with the cartographics

           23  office of the Salt River Project as part of my study,

           24  and we created several maps showing the location of all

           25  homestead patents that touched or overlay the Gila
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            1  River.

            2            Because of the large number of patents,

            3  again, over a hundred, sample areas for the most

            4  densely populated areas were selected for my report to

            5  show patent locations.  And I again want to emphasize

            6  that I have looked at all of the patent files all the

            7  way along the Gila River from the Salt to the Colorado

            8  River.

            9      Q.    Okay.  Move on to Slide 18 then.

           10                 CHAIRMAN NOBLE:  Mr. McGinnis?

           11                 MR. MCGINNIS:  Yes, sir.

           12                 CHAIRMAN NOBLE:  Can we take a break

           13  here?

           14                 MR. MCGINNIS:  You bet.

           15                 CHAIRMAN NOBLE:  Thank you.

           16                 THE WITNESS:  This is probably a good

           17  place anyway.

           18                 CHAIRMAN NOBLE:  Ten minutes.

           19                 (A recess was taken from 10:04 a.m. to

           20  10:18 a.m.)

           21                 CHAIRMAN NOBLE:  Then we will reconvene

           22  this hearing.

           23  BY MR. MCGINNIS:

           24      Q.    Dr. Littlefield, not long before we had the

           25  break, I asked you a question about whether you saw any
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            1  meanders of both banks anyplace on the Gila, and I

            2  think my question wasn't very artfully presented.

            3            In your work, did you see anyplace on the

            4  Gila where the surveyor meandered both banks for any

            5  reason?

            6      A.    Yes.  I had forgotten.  I double-checked in

            7  my report.  There was at least one section of the Gila

            8  that was meandered on both banks under the provisions

            9  of I believe it was the 1890 surveying manual.  That

           10  manual provided that both bank meanders were to be done

           11  for nonnavigable bodies of water if the particular

           12  waterway was over three chains wide.  And under those

           13  provisions, there was at least one piece, one township,

           14  where both banks were meandered.

           15      Q.    Other than that, do you recall any other

           16  place on the Gila where it was meandered on both banks?

           17      A.    I don't remember if that stretched over two

           18  townships or is just one, but it was one segment, in

           19  other words.

           20      Q.    But based upon your education, training and

           21  experience as a historian who works with these surveys

           22  frequently, did those instances where it was meandered

           23  on both banks show that the surveyor thought the river

           24  was navigable?

           25      A.    No, it was because the river was over three
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            1  chains wide, which is the instructions or the manual

            2  governing that particular survey.

            3      Q.    I think we stopped on Slide 18.  Slide 18 at

            4  the top says Homestead Patent Sampling Areas along the

            5  Gila River.  Can you tell us what this is?

            6      A.    Yes.  This is sort of a master map.  As I

            7  mentioned earlier, I looked at every single patent that

            8  overlay the Gila River; but because of the shear

            9  numbers of those patents, for the purposes of my

           10  report, as well as this presentation, we used sampling

           11  areas.  But I looked at all of the other patents, just

           12  to be sure none of them conflicted with what I found

           13  with all of the patents.

           14            These are the sample areas in yellow going

           15  downstream on the Gila, and they were -- the selected

           16  areas were chosen mostly because of the higher density

           17  of homestead patents than in other areas.

           18            This is the confluence with the Salt River in

           19  the far right-hand corner here, and this is -- I'm

           20  going to be talking about Exhibit -- let's see.  This

           21  is Exhibit 1.  So the first yellow area is Exhibit 2.

           22  Exhibit 3 is down near Gila Bend.  Exhibit 4 is further

           23  west.  And then Exhibit 5 is going to be at the

           24  confluence with the Colorado River.  And you can see

           25  the inset state map showing where this sampling area
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            1  takes place.

            2            In the lower right-hand corner is a list of

            3  the underlying historical maps that was used to compile

            4  this particular map.  And then there's a sample

            5  township with the sections and so forth and quarter

            6  sections and so on there for illustration.

            7            These maps were done by Salt River

            8  Cartographics with the information provided by me about

            9  the patents that I looked at.

           10      Q.    And again, when you say sampling, is --

           11  sampling, those are the ones that you talked about in

           12  your report, even though you looked at all of them; is

           13  that right?

           14      A.    That's correct.  I looked at every single

           15  patent and patent file for the entire length of the

           16  Gila from the Salt River to the Colorado.

           17      Q.    And where you have exhibit numbers here, are

           18  those essentially remnants of the prior hearings where

           19  you had big blowup exhibits?

           20      A.    The foam-mounted boards?

           21      Q.    Yes.

           22      A.    Yes.  And I'm going to be talking about them

           23  in slides that follow this one as well.

           24      Q.    So for people who have been around a long

           25  time, like me and Commissioner Henness and this
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            1  proceeding, those exhibit numbers correspond to the

            2  blowup boards you had back in the '90s and early 2000s?

            3      A.    Yes.

            4      Q.    There's one other thing on this one I want to

            5  ask you about.  I'm using my laser pointer now.

            6  There's a little legend there where it says "Legend."

            7  You see the little blue squiggly mark?  My eyes aren't

            8  good enough to see what it says next to that.  Can you

            9  tell us what that legend talks about?

           10      A.    The legend talks about the historical maps

           11  that were used by Salt River Cartographics.  I provided

           12  the historical maps, but then Salt River Cartographics

           13  used them to compile this map, as well as the

           14  underlying exhibits.

           15            The light blue is the Gila River, obviously,

           16  and then the -- I'll mention what the historical

           17  underlying maps are in the next slide or two.

           18      Q.    Okay.  So on this particular one, next to the

           19  light blue squiggly thing on the legend, does it say

           20  Gila River (1913 to 1917)?

           21      A.    Yes.  That was a county map, as I recall.

           22      Q.    So does that show the approximate location of

           23  the Gila River as shown on that map that relates to

           24  1913 to 1917?

           25      A.    Within those years.  I did the best I could
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            1  to find historical maps, either before or as close to

            2  the time of statehood as possible, that showed where

            3  the Gila River bed was at that time.

            4      Q.    And on some of the subsequent exhibits, do

            5  you have the location of the river for other dates

            6  other than 1913 to 1917 shown?

            7      A.    Yes, and we'll see that in the later slides.

            8      Q.    Anything else we need to talk about on

            9  Slide 18?

           10      A.    No.

           11      Q.    Slide 19 says Locations of Patents were

           12  Determined by using the Bureau of Land Management's

           13  Master Title Plats-Sample Shown Below; is that correct?

           14      A.    Yes.

           15      Q.    And what does this slide show?

           16      A.    Well, in order to find out which patents

           17  overlay the Gila River, I had to locate the actual

           18  positions of the patents within each given township.

           19            The Bureau of Land Management has an

           20  overlying master index, which is shown here on this

           21  slide, and they're known as Master Title Plats.  The

           22  numbers that you see at the bottom of each little box

           23  or rectangle are the homestead patent numbers that

           24  where the land was ultimately sold to a private

           25  individual.
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            1            In some cases the land went to the state,

            2  such as Sections 13 and 36, or these plats also show

            3  how the U.S. Government may have encumbered the land in

            4  any particular way.

            5            Once the homestead patent numbers were

            6  obtained, then you take those and you go to what are

            7  known as the historical indices, and those tell you

            8  what type of patent it was and what the year was.  And

            9  with that particular information, you can then get the

           10  homestead patent file from the National Archives in

           11  Washington, D.C.

           12            And so this is a Master Title Plat, and this

           13  is what I -- what I would do is, I would draw in on a

           14  copy of this map where the Gila River went through this

           15  particular township, and then I would get the homestead

           16  patent files for that particular area.

           17      Q.    And did you draw the river in on the map just

           18  for purposes of figuring out which files you needed to

           19  look at?

           20      A.    Yeah.  If it was anywhere close to the Gila

           21  River, I got the files for all of them.

           22      Q.    Anything else you want to talk about on

           23  Slide 19?

           24      A.    No.

           25      Q.    Okay.  Slide 20 says Exhibit 2:  Federal
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            1  Patents along the Gila River (near Phoenix); is that

            2  correct?

            3      A.    Yes.  This is the Exhibit 2 of the -- let's

            4  go back here.  The slide we're going to be looking at

            5  in a moment is Exhibit 2 up here near Phoenix, and this

            6  shows the Salt River's confluence with the Gila River

            7  and then downstream through a number of townships.

            8            You'll see that there are three different

            9  shades of blue that are being used on this map to

           10  indicate the Gila River.  The light blue show the

           11  historical maps.  I'm sorry, the light blue shows the

           12  location of the Gila River the way it appeared on the

           13  U.S. General Land Office survey plats, the documents I

           14  talked about earlier.

           15      Q.    Because these blues are pretty close, can you

           16  show the Commission which blue you're talking about

           17  when you're talking about the light blue?

           18      A.    Generally speaking, it's the wider color

           19  here.  In other words, this is the boundary or the edge

           20  of the Gila River the way it was identified by the

           21  federal surveyors when they undertook their surveys of

           22  these townships.

           23            The light blue -- no, I'm sorry.  Let me get

           24  this right here.

           25            Yeah, the light blue is the U.S. general
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            1  survey plats.  The medium blue, which is -- I'm getting

            2  this -- let me go back here.

            3      Q.    I'm having a hard time.  The print on this

            4  map is so small I'm having a hard time reading it

            5  myself.

            6      A.    Yeah, I'm looking at my notes here.

            7            The light blue right here in the middle is

            8  the location of the Gila River as identified by the

            9  General Land Office surveyors.  The medium blue, which

           10  is the wider expanse on there, are several different

           11  historical maps of the Gila River around the time of

           12  statehood.  And the dark blue shows the location of the

           13  Gila River from U.S. Geological Survey topographic

           14  maps.  Not the current topographic maps, but the

           15  ones -- the earliest ones that were generated by that

           16  agency, and they're identified down here in the legend.

           17  And in the digital version of my report, this map can

           18  be expanded to show the information.

           19      Q.    And just from looking at that map, the

           20  location of the river as depicted in those three

           21  different time periods looks like it maybe changed over

           22  time; is that right?

           23      A.    Correct.  It could be that it changed over

           24  time.  It also could be that the mapping techniques

           25  were different over time.
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            1            But in any event, what I tried to do was to

            2  get all of the homestead patents that touched any

            3  version of the Gila River.  And you can see all of the

            4  blocks that have numbers inside them.  Those are all

            5  homestead patents, federal patents, that touched any

            6  version of the Gila River in this reach of the river.

            7            And here's -- this is the master map down

            8  here in the corner, and the location of the yellow is

            9  this particular exhibit map.

           10      Q.    And so was your purpose in looking at the

           11  three different locations of the river as depicted on

           12  this map essentially just to make sure you got all the

           13  patent files that you needed to look for?

           14      A.    Yes.

           15      Q.    Anything else you want to talk about on

           16  Slide 20?

           17      A.    No.

           18      Q.    Okay.  Slide 21 says Exhibit 3:  Federal

           19  Patents along the Gila River (near Gila Bend).  Is this

           20  a similar map to the one we just looked at?

           21      A.    Yes.  It's just the -- if you look at the

           22  master version here, it's further downstream, and this

           23  was the map of one of the U.S. General Land Office

           24  plats that I showed earlier.  And again, all of the

           25  outlined black blocks along here are homestead patents
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            1  that touched or overlay any version of the Gila River

            2  based on those three sets of underlying historical

            3  maps.

            4      Q.    And are we again here looking at a portion of

            5  the river where it goes north and south because it's

            6  along the bend?

            7      A.    Yes.

            8      Q.    Anything else we need talk about on Slide 21?

            9      A.    No.

           10      Q.    Okay.  Slide 22 says Exhibit 4:  Federal

           11  Patents along the Gila River (Upstream from Yuma); is

           12  that correct?

           13      A.    Yes.

           14      Q.    Is this a similar type of map to the last two

           15  we just looked at?

           16      A.    Yes, and again, you can see I obtained the

           17  patent files and patents for any parcel of land that

           18  transferred out of U.S. Government ownership to an

           19  individual under any version of the Gila River based on

           20  those underlying historical maps all the way along

           21  here.

           22            The yellow indicates on this master map where

           23  this particular sample map lies.

           24      Q.    And again on this map, at least as depicted

           25  on the base maps that were used to prepare it, the Gila
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            1  River looks like it's in several different places over

            2  time?

            3      A.    Correct.

            4      Q.    Can you tell us, just in the scale -- I want

            5  to look at, just to get a feel for it, this part right

            6  in the middle where you have the two blue lines that

            7  are pretty close together and then I guess the more

            8  contemporary line that's farther apart.  Can you tell

            9  me about how far that is?

           10      A.    Well, this area right in here, which is

           11  pretty much devoid of having much information in it, is

           12  essentially one section of land.  So it's about one

           13  mile by one mile.  So when you're looking at one of

           14  these places where the dark blue line is a long ways

           15  from the other two versions of the lines, it would

           16  appear that it's probably close to two miles apart; and

           17  a similar thing, about a mile and a half in that reach

           18  of the river.  And in some places, of course, all three

           19  versions of the river are overlapping.

           20      Q.    Again, that's as depicted on various maps

           21  that were created at different times?

           22      A.    Correct.

           23      Q.    Anything else you want to talk about on

           24  Slide 22?

           25      A.    Other than the fact that, again, you can see
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            1  all of the homestead patents and patent files that I

            2  examined on this particular sample map.

            3      Q.    Okay.  Slide 23 says Exhibit 5:  Federal

            4  Patents along the Gila River (at Yuma).  Is this a

            5  similar map to the ones we've been looking at?

            6      A.    Yes.

            7      Q.    Anything of particular significance on this

            8  one compared to the other ones?

            9      A.    The same thing; that the homestead patents

           10  are identified here, and at the far left-hand side of

           11  the map is the Colorado River.  In the lower left-hand

           12  corner is the yellow block indicating where on the

           13  sample map this block lies.

           14      Q.    And just so I'm clear, the federal patents,

           15  are those essentially situations where the United

           16  States deeded land to individual landowners?

           17      A.    Yes.

           18      Q.    Do you know, back in the 1800s, before

           19  Arizona became a state, who would have been the holder

           20  of the public trust interest in riverbed lands if they

           21  were navigable?

           22      A.    That would have -- the United States would

           23  have held it in trust on behalf of any future state.

           24      Q.    And that's the same entity that issued these

           25  patents, right?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1354


            1      A.    Yes.

            2      Q.    Anything else you want to talk about on

            3  Slide 23?

            4      A.    No.

            5      Q.    Slide 24 then deals with the Desert Land Act

            6  of 1877; is that right?

            7      A.    Yes.

            8      Q.    Can you tell us -- walk through this slide

            9  and tell us what importance, if any, the Desert Land

           10  Act of 1877 has to navigability?

           11      A.    Congress passed what was called the Desert

           12  Land Act in 1877.  The law was designed to make

           13  homesteading in desert areas easier by permitting

           14  settlers to acquire larger blocks of land, 640 acres

           15  instead of the 160 acres that the Homestead Act

           16  provided.  This was a recognition, basically, that in

           17  desert areas you need more land to support crops and

           18  cattle than you do in areas that are relatively humid.

           19            The law required that claimants provide

           20  irrigation water to their lands, and that -- according

           21  to the law's terms, that water had to come from a

           22  nonnavigable stream.  So in other words, anybody

           23  applying for a Desert Land Act patent had to declare

           24  that the land that they were applying for came from a

           25  nonnavigable stream.
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            1            The relevant provision is as follows:  Quote,

            2  Provided however that the right to the use of water by

            3  the person so conducting the same, on or to any tract

            4  of desert land of six hundred and forty acres shall

            5  depend upon bona fide prior appropriation; and such

            6  right shall not exceed the amount of water actually

            7  appropriated, and necessarily used for the purpose of

            8  irrigation and reclamation; and all surplus water over

            9  and above such actual appropriation and use, together

           10  with the water of all lakes, rivers, and other sources

           11  of water supply upon the public lands and not

           12  navigable, shall remain and be held free for the

           13  appropriation and use of the irrigation, mining and

           14  manufacturing purposes subject to existing rights.

           15            One thing to recognize here is that the

           16  General Land Office, which is the predecessor of

           17  today's Bureau of Land Management, issued over 20

           18  different Desert Land Patents in the vicinity of the

           19  Gila River, thus indicating that the U.S. officials who

           20  were issuing those patents, as well as the applicants

           21  themselves, understood that the Desert Land Patent

           22  involved was related to a nonnavigable body of water as

           23  a source of water.

           24      Q.    We talked at the beginning of this morning

           25  that you said you weren't an expert on the legal


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1356


            1  issues, but you have to look at them for purposes of

            2  doing historical work; is that generally correct?

            3      A.    Yes.

            4      Q.    Are you familiar with a case that we've

            5  talked about in these cases several times called the

            6  Daniel Ball?

            7      A.    Yes, I am, 18 -- I believe it's 1870 or '77.

            8      Q.    So that was my question.  Would that case

            9  have been decided by the U.S. Supreme Court before the

           10  Desert Land Act came out?

           11      A.    Yes, I believe so.

           12      Q.    Anything else you want to talk about on

           13  Slide 24?

           14      A.    No.

           15      Q.    Slide 25 is another title slide on State

           16  Patents.  Are we now transitioning to talk about

           17  patents that were issued by the State of Arizona as

           18  opposed to by the Federal Government?

           19      A.    Yes.

           20      Q.    And similar to the question I asked you

           21  earlier, do you know who would have been the holder of

           22  the public trust interest in streambed lands if the

           23  river had been navigable for the period after 1912?

           24      A.    That would have been the State of Arizona.

           25      Q.    And is what you're going to talk about now
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            1  patents issued by the State of Arizona to private

            2  individuals?

            3      A.    Through which the Gila River flowed.

            4      Q.    Anything else you want to talk about on

            5  Slide 25?

            6      A.    I was just going to provide a little

            7  background on state patents.

            8      Q.    Okay.

            9      A.    In addition to federal patents along the Gila

           10  River, the State of Arizona also granted patents to

           11  various individuals.  Arizona, like many western

           12  states, had received large allotments of the public

           13  domain from Congress upon statehood to promote various

           14  objectives, such as the construction of schools,

           15  universities, mental health facilities and miners'

           16  hospitals.

           17            These are primarily lands located in

           18  Sections 2, 16, 32 and 36, although state lands could

           19  also be chosen in many other parts of the state of

           20  Arizona because of other legislation granting specific

           21  amounts for different purposes.

           22            Cumulatively, Arizona selected hundreds of

           23  thousands of acres of land for the state, which they --

           24  many of which parcels they subsequently patented out,

           25  meaning they sold to private individuals or other
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            1  entities.

            2      Q.    Okay.  Can we move on to Slide 26 now?

            3  Slide 26 says Locations of State Patents were

            4  Determined from Arizona State Land Department Master

            5  Title Plats (Example Shown Below).  Did I read that

            6  right?

            7      A.    Yes.

            8      Q.    What does this show?

            9      A.    This essentially shows how I located state

           10  patents that overlay or touch the Gila River.  This is

           11  the state version of the Master Title Plat for the

           12  Federal Government.  And again, what I did is I got the

           13  Master Title Plat and then roughly sketched in, based

           14  on the historical maps, where the Gila River would have

           15  gone, and then I obtained any state patents that came

           16  anywhere close to the location of the Gila River based

           17  on historical sources.

           18      Q.    And is that a process similar to what you did

           19  with the federal patents?

           20      A.    Yes.

           21      Q.    Slide 27 says Exhibit 1A:  State Patents

           22  along the Gila River (near Phoenix).  Is this a map

           23  similar to the ones we looked at on the federal

           24  patents?

           25      A.    It was created the same way, except that what
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            1  is shown here is the location of state patents that

            2  were sold by the State of Arizona to various

            3  individuals or parties.  The State did not have the

            4  same requirements as the Federal Government, that they

            5  had to create a patent file, necessarily.  Sometimes

            6  the patents were just sold outright for sums of money.

            7            But you can see in these blowups of different

            8  sections where various state patents overlay the Gila

            9  River in different sections along the stream.

           10      Q.    And just so we understand the terminology, is

           11  a patent essentially a deed?

           12      A.    Yes.

           13      Q.    Conveys interest in real estate?

           14      A.    Yes.

           15      Q.    Is it your understanding that the individuals

           16  who got these patents from the State paid money for

           17  them?

           18      A.    Yes.

           19      Q.    Anything else you want to talk about on

           20  Slide 27?

           21      A.    Well, I'm not going to discuss all of the

           22  state patents, but I do want to point out that there

           23  were over 60 places where the State Land officials sold

           24  Arizona acreage that touched or overlay the Gila River.

           25  All of that information is discussed in detail in my
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            1  report.

            2            And because there are roughly 60-some-odd of

            3  these instances, it suggests that the state officials,

            4  as well as the parties that bought these parcels of

            5  land, did not believe the Gila River was navigable when

            6  they issued those state patents.

            7      Q.    Okay.  Anything else you want to talk about

            8  in Slide 27?

            9      A.    No.

           10      Q.    Okay.  Slide 28 says Conclusions about

           11  Patents.  Can you walk us through this slide then?

           12      A.    Sure.  These are conclusions about both

           13  federal and state patents.  There were over a hundred

           14  patents issued by the United States that touched or

           15  overlay the Gila River between the Salt River and the

           16  Colorado River.

           17            Twenty of these were Desert Land Act patents

           18  that expressly had to take water from a nonnavigable

           19  stream.

           20            In not one instance did the U.S. Government,

           21  in granting any type of patent along the Gila River,

           22  indicate a belief that the stream was navigable by

           23  withholding acreage for the bed of the river.

           24            In fact, many of the patent applicants

           25  themselves specifically noted in their patent files
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            1  that the bed of the Gila River ran through part of

            2  their patent.

            3            In addition, Arizona authorities sold over

            4  60 parcels as state patents for lands lying over the

            5  Gila River.

            6            Cumulatively, therefore, there are

            7  approximately 150 federal and state patents issued by

            8  different federal and state authorities to multitudes

            9  of people and entities where all of these parties made

           10  judgments that in their opinion the Gila River was not

           11  navigable.

           12      Q.    So is it your opinion, as a historian, that

           13  this information about patents, like the information

           14  about surveys, is evidence that should be taken into

           15  account in determining whether the river was navigable

           16  in its ordinary and natural condition?

           17      A.    Yes, because these are all historical parties

           18  who are on the scene at the time, without looking back

           19  at the information from our perspective, but instead,

           20  were expressing an opinion, either implicitly or

           21  explicitly, that the Gila River was not navigable.

           22      Q.    Okay.  Anything else that we haven't covered

           23  about patents that we should talk about?

           24      A.    No.

           25      Q.    Let's move on to Slide 29.  Slide 29 is a
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            1  title slide that says Miscellaneous Historical

            2  Descriptions of the River.  Is this the portion of the

            3  presentation where you start talking about the other

            4  historical documents, in addition to patents and

            5  surveys that you looked at?

            6      A.    Yes, and I have some sort of introductory

            7  material.

            8      Q.    Okay.  Why don't you tell us that.

            9      A.    There are numerous historical accounts of the

           10  Gila River as it existed prior to Arizona statehood in

           11  1912.  Among these historical materials are reports by

           12  Spanish missionaries, military explorers, and other

           13  visitors to the region before statehood, who provided

           14  descriptions of the Gila River long before it was

           15  impeded by irrigation diversion dams.

           16            Also offering insight into the nature of the

           17  Gila are historical newspaper accounts, and other

           18  additional insight about the river can be found in

           19  legislation passed by the Arizona Territorial

           20  Legislature, as well as in published Federal Reports.

           21            I'm only going to offer a few examples here.

           22  There are many more of these types of items that are in

           23  my report.  But I do want to point out one thing about

           24  the historical newspaper articles, because I expanded

           25  on this in this report.
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            1            It should be pointed out that historical

            2  19th century and early 20th century newspapers in the

            3  American West were extremely strong boosters of their

            4  communities.  Because there was no radio or television,

            5  newspapers were the only sources of information to be

            6  communicated to people in a given community or in other

            7  areas nearby or even further away.

            8            So most western newspapers sought to

            9  highlight the many benefits of their communities to

           10  keep local residents fully informed, as well as to

           11  convey the information to others elsewhere, because

           12  many newspapers wanted to attract new settlers, and so

           13  they would list such things if their community had

           14  churches or schools or different types of businesses

           15  that they had or whether it was easy to farm the land,

           16  the different kinds of crops that could be grown, and

           17  so on.

           18            In addition, some newspapers, such as the

           19  Pacific Rural Press, carried detailed descriptions of

           20  various areas as a service to prospective settlers.

           21  These articles describe many of the same types of

           22  attributes so that people who were contemplating moving

           23  to an area would understand what the area was like.

           24            I looked at literally hundreds of newspaper

           25  articles along that in some way or another describe the
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            1  Gila River, and it's important to understand that none

            2  of these historical newspaper articles suggested that

            3  the Gila River was navigable.

            4            There were stories, without a doubt, that

            5  there were occasionally boats put in the river, and

            6  some of those I'll talk about in a moment here.  But

            7  none of these newspaper articles that describe such

            8  attributes as railroads that serve communities or

            9  roads, none of the articles said the Gila River is a

           10  useful means of communicating and carrying commerce.

           11            So I'm going to offer only a few examples in

           12  this presentation, but there are many, many others in

           13  the report that I've filed with ANSAC.

           14      Q.    Okay.  Well, let's move on to Slide 30.  This

           15  says Francisco Garces, November 29th, 1775.  Is this an

           16  example of an historical account that you looked at?

           17      A.    Yes.

           18      Q.    Can you tell us what Mr. Garces was saying

           19  here?

           20      A.    One of the earliest non-Indians to visit the

           21  Gila River area was Francisco Garces.  He was a Spanish

           22  missionary who traveled through what is now the

           23  American Southwest in 1775 and 1776.

           24            While he was in what is today the state of

           25  Arizona, on November 29th, 1775, in his journal he
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            1  described the frequent shifting of the Gila River's

            2  channel as part of his commentary on that stream, as

            3  well as commentary about the Colorado River.

            4            And this is what Garces wrote.  Obviously

            5  it's a translation:  As the Colorado River has such a

            6  current, and runs so scattered through the bottomlands,

            7  we found no Isla de Trinidad, neither was there now the

            8  ford by which passed the expedition on the former

            9  occasion, the Indians saying that the river was now

           10  very deep at that ford: for these two rivers, the

           11  Colorado and Gila, rise every year to such excess, and

           12  run through these flat and friable grounds with such

           13  lack of restraint, that they appear to shift their

           14  channels, forming washouts, and dividing into branches,

           15  according as the force of the current bears more or

           16  less to this side or to that.  The result is that at

           17  its greatest flood the Gila itself extends more than a

           18  league, which was 2.63 miles, and presumably the

           19  Colorado much more.

           20      Q.    So based on this 1775 account, would your

           21  interpretation as a historian be that even back in the

           22  1700s the Gila River was moving and shifting in lots of

           23  places?

           24      A.    Yes.  That's according to Francisco Garces.

           25      Q.    Or at least in the places he was talking
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            1  about?

            2      A.    Correct.

            3      Q.    And as a matter of fact, the ford, does this

            4  part here where I'm showing you, "neither was there now

            5  the ford by which passed the expedition on the former

            6  occasion," does it look like he had been there before?

            7      A.    Yes.

            8      Q.    And whatever ford he had crossed the river at

            9  back then wasn't there anymore and it was now deep at

           10  that spot; is that right?

           11      A.    Yes.

           12      Q.    And he also specifically talks about the

           13  shifting channels; is that correct?

           14      A.    Yes.

           15      Q.    Does he also in this 1775 account talk about

           16  the river dividing into branches?

           17      A.    Yes.

           18      Q.    Slide 31 then.  This top says Colonel Phillip

           19  St. George Cooke, October 1846.  Is this another

           20  historical account that you looked at?

           21      A.    Yes.

           22      Q.    Can you tell us what Colonel Cooke talked

           23  about?

           24      A.    Well, a little background on Colonel Cooke,

           25  first.  Among the earliest military groups to try using
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            1  the Gila River for conveyance were members of the

            2  so-called Mormon Battalion.  These were volunteers

            3  recruited from Mormon immigrants to fight in the

            4  Mexican war, which had broken out in 1846.

            5            In October of that year Colonel Phillip

            6  St. George Cooke led the Mormon Battalion westward from

            7  Santa Fe, New Mexico following the Gila Trail across

            8  Arizona.  After passing Gila Bend, Cooke wrote in his

            9  journal about a failed attempt to travel down the Gila

           10  by boat, and this is what he wrote:

           11            Quote, Sixty or seventy miles above the mouth

           12  of the Gila, having more wagons than necessary, and

           13  scarcely able to get them on, I tried the experiment,

           14  with very flattering assurances of success, of boating

           15  with two pontoon wagon beds, and a raft for the running

           16  gear.  I embarked a portion of the rations, some road

           17  tools, and corn.

           18            And here's the key part of it:  The

           19  experiment signally failed, owing to the shallowness of

           20  the water on the bars; the river was very low.  In

           21  consequence of the difficulty of approaching the river,

           22  orders mistaken, et cetera, the flour was only saved

           23  from the loading, and the pontoons were floated empty

           24  to the crossing of the Rio Colorado, where they were

           25  used as a ferry boat.
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            1            And note that this is Cooke's explanation

            2  about why his attempt to navigate the Gila was a

            3  failure, and it's one of those instances where a boat,

            4  or something tried to be a boat, was used on the river,

            5  but it's not a recognition that this was a reliable

            6  means of commerce.

            7      Q.    And were you present for this hearing when we

            8  had it back in June?

            9      A.    Yes, I was.

           10      Q.    Do you recall some testimony back in June,

           11  maybe success was in the eye of the beholder?  And I'm

           12  paraphrasing there, but do you understand what I'm

           13  asking about?

           14      A.    Yes.

           15      Q.    As a historian, do you think it's important

           16  to look at the historical documents and the opinions of

           17  the folks that were actually there on the ground?

           18      A.    Yes.  And when you take this particular quote

           19  in conjunction with the multitudes of other historical

           20  documents, it indicates that this was, you know, an

           21  anomaly.  There were a few other attempts to put boats

           22  in the river, too, but none of them indicated, as the

           23  multitude of historical documents show, that the Gila

           24  River was navigable.  None of them show that it was

           25  navigable on a reliable basis.
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            1      Q.    And the quote on this slide, is it from a

            2  primary source?  I mean is this actually Cooke talking

            3  here, or is it somebody talking about what Cooke

            4  thought about it?

            5      A.    This is taken from a report by Cooke.  It's

            6  entitled Report of Lieutenant Colonel Phillip

            7  St. George Cook of his March from Santa Fe, New Mexico

            8  to San Diego, Upper California.  And this is a House of

            9  Representatives executive document from the

           10  30th Congress, First Session, published in 1848, and

           11  this is Page 558.

           12            So this was his official report to Congress

           13  on his expedition to California.

           14      Q.    And I forgot to ask you this question about

           15  Slide 30, the Garces account from 1775, but without

           16  going back on the slide, let's think about that one.

           17            Was that 1775 account, to your knowledge,

           18  before any non-Indian diversions or dams on the Gila or

           19  Salt or Verde Rivers?

           20      A.    Yes.

           21      Q.    Were there any dams here, that you know of,

           22  by non-Indians in 1775?

           23      A.    As far as I know, there weren't any.

           24      Q.    How about 1846, do you know of any

           25  significant dams or diversions upstream from the Gila
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            1  River in 1846?

            2      A.    No.

            3      Q.    And the last part of this quote here on

            4  Slide 31, he talks about these pontoon wagon beds being

            5  floated empty to the crossing of the Rio Colorado.

            6  Would that be on the Gila?

            7      A.    Yes.

            8      Q.    Okay.  But --

            9      A.    Floated down the Gila to the Colorado.

           10      Q.    And they were floated empty?

           11      A.    Yes.

           12      Q.    But does he say then at the bottom that those

           13  same pontoon wagon beds were actually used as a ferry

           14  boat on the Colorado?

           15      A.    Correct.

           16      Q.    Anything else of significance that you want

           17  to talk about with Slide 31?

           18      A.    No.

           19      Q.    Okay.  Slide 32 says William H. Emory, 1846

           20  and 1853?

           21      A.    Yes.

           22      Q.    Is this another thing that you relied upon?

           23      A.    Yes.

           24      Q.    Can you tell us what Mr. Emory said?

           25      A.    Well, William Emory was exploring the
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            1  Southwest in 1846.  He described the Gila and its

            2  channel changes.  This is the top quote:  We encamped

            3  on an island where the valley is contracted by sand

            4  buttes in what had been very recently the bed of the

            5  river.  It was overgrown with willow, cane, Gila grass,

            6  flag grass, et cetera.  The pools in the old bed of the

            7  river were full of ducks, and all night the swan, brant

            8  and geese, were passing.

            9            Emory later served in 1853 on the Commission

           10  to survey the new U.S.-Mexico border, which was then

           11  the Gila River.  And in his report to Congress on this

           12  effort, he stated that, quote, The north side is

           13  bounded by the Gila River, which is not navigable, but

           14  it is a never failing stream, discharging a large

           15  volume of water.

           16      Q.    Okay.  To your understanding, were these two

           17  accounts by Emory prior to any significant diversions

           18  or dams upstream of the Gila on the Salt or the Verde?

           19      A.    Correct.

           20            And I don't have the sources in my note here,

           21  but these were from documents created by Emory, and the

           22  sources are cited in my full report.

           23      Q.    So on the second quote from 1853, Emory says

           24  it's a never failing stream.  Do you see that?

           25      A.    Yes, he does.
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            1      Q.    As a historian, would you take him to be

            2  saying it's essentially a perennial stream?

            3      A.    Well, I would take that, the never failing

            4  stream part of it, in conjunction with other historical

            5  documents, because other historical documents indicate

            6  that in some cases it did fail.

            7      Q.    But he was talking about a river that flowed

            8  at least most of the time, maybe?

            9      A.    Right, and he was obviously there at a time

           10  of year when there was water in it.

           11      Q.    And he was also talking about a river that

           12  discharged a large volume of water?

           13      A.    Yes.

           14      Q.    But he specifically says it's not navigable;

           15  is that right?

           16      A.    Right, and he is a historical figure on the

           17  river at that particular time offering his opinion

           18  about that water.

           19      Q.    So back in 1853, prior to any dams or

           20  diversions upstream, when the river was flowing a large

           21  portion of the time and discharging a large volume of

           22  water, Emory, who was there on the ground and saw it,

           23  still believed it not to be navigable; is that correct?

           24      A.    Yes, and probably because of what he said in

           25  1846 about the channel changing, which was the -- he
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            1  mentions that they camped near what had been very

            2  recently the bed of the river.

            3      Q.    Okay.  Anything else you want to talk about

            4  in Slide 32?

            5      A.    No.

            6      Q.    Slide 33 says Lieutenant Nathaniel Michler,

            7  1853.  Is this another account you relied upon?

            8      A.    Yes.

            9      Q.    Can you tell us what Mr. Michler said, or

           10  Lieutenant Michler?

           11      A.    Lieutenant Nathaniel Michler was with Emory

           12  in 1853, and Michler described the Gila River in

           13  relation to the Colorado River, comparing them,

           14  essentially.

           15            This is what Michler wrote:  The Colorado is

           16  said to have but few tributaries; the Gila has several,

           17  emptying in above and below the Pima's villages.  The

           18  annual rise in both rivers usually takes place in the

           19  months of May and June, sometimes as late as July, and

           20  is caused by the melting of the snows in the mountains

           21  near their headwaters; the freshets are not of long

           22  duration.  Frequently the one stream will be up and the

           23  other down.  The Gila becomes so low that a sandbar

           24  forms at its mouth during the summer, and at no time

           25  does it supply much water.  The Colorado on the
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            1  contrary, is navigable for small steamers, drawing two

            2  and two and a half feet of water as high up as Yuma.

            3  This is a great savings, as the cost of transportation

            4  of stores by trains across the desert is enormous.  The

            5  navigation is pretty good, meaning on the Colorado

            6  River, but, like all streams of the same nature, the

            7  channel frequently changes, owing to the shifting sands

            8  and the instability of the banks.

            9            So in effect, he's saying here that the

           10  Colorado is navigable, but by implication, because of

           11  the way he phrases it, he doesn't indicate that the

           12  Gila was also navigable.

           13      Q.    And is it your understanding that this 1853

           14  account was before any significant dams or diversions

           15  upstream of the Gila?

           16      A.    Yes.

           17      Q.    Or on the Gila?

           18      A.    Yes.

           19      Q.    As a historian, do you have an opinion about

           20  what it means to say the Gila becomes so low that a

           21  sandbar forms at its mouth during the summer?  Can you

           22  tell us what you think that means?

           23      A.    Just that there is such a lack of flow that

           24  there's not enough current to wash the sand out

           25  downstream into the Colorado.
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            1      Q.    Anything else you want to talk about on

            2  Slide 33?

            3      A.    No.

            4      Q.    Slide 34 says Samuel Steamboat Adams, 1860s?

            5      A.    Correct.

            6      Q.    Is Mr. Adams one of the folks you relied on

            7  the accounts of?

            8      A.    Well, this is actually a historical account

            9  that described -- from the 1890s that described -- I

           10  think it was from the 1890s.  Let me double-check here.

           11  What Samuel Steamboat Adams had suggested as a means of

           12  navigating the Gila River.

           13      Q.    And does this slide talk about his

           14  suggestion?

           15      A.    Yes.

           16      Q.    Can you tell us what he said or what you want

           17  to talk about with it?

           18      A.    Well, to permit travel on both the Gila and

           19  the Salt, no matter what their water levels were,

           20  Samuel Adams, who is also known as Steamboat Adams --

           21  and he, by the way, was a candidate for Arizona

           22  Territory's nonvoting seat in Congress.  He advanced a

           23  unique idea in the 1860s, which the newspaper reported

           24  on his idea some years later.  According to the Weekly

           25  Journal-Miner, one of Adams's notions aimed to address
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            1  the widely fluctuating flows of the Gila and the Salt

            2  Rivers.

            3            This was his idea:  Quote, The navigation of

            4  the Gila and the Salt Rivers with steamboats with big

            5  broad wheels something on the order of our present

            6  traction engine wheels, and when there was water, they

            7  were to act as water wheels and in places where the

            8  river sank, meaning went into a bed, they were to carry

            9  the boat over the dry land, and for protection, it was

           10  to be provided with a double turret gun, one in front

           11  and one behind, and in case of Indians it could be

           12  turned on the enemy, and in tight pulls either on land

           13  or water the firing of the gun at the rear acted as a

           14  pusher by the recoil of the charge or shot from the

           15  front or bow would make the vessel back out in case

           16  they got stranded.

           17      Q.    Every time I read this account I think of the

           18  duck boats that they have in places where you tour,

           19  where it's half truck/half boat.  Is that what you

           20  think he's talking about here, something like that?

           21      A.    Well, I have more a mental image of something

           22  like on the side spinning.

           23            But the important thing here is that there

           24  was no indication in the historical record that Adams's

           25  idea was ever tried.  And by the way, he also lost the
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            1  election for territorial delegate.

            2      Q.    But it's clear, isn't it, though, that Adams

            3  in the 1860s thought if you wanted to take a steamboat

            4  down the Gila River, you better put wheels on it?

            5      A.    Yeah, and also have a gun to fire it in

            6  places where the water was shallow.

            7      Q.    So we move on to Slide 35.  Slide 35 says

            8  Richard C. McCormick, 1870.  Is that another account

            9  that you looked at?

           10      A.    Yes, it is.

           11      Q.    Can you tell us what Mr. McCormick said?

           12      A.    Well, although Steamboat Adams did not win

           13  his election to Congress, Richard McCormick was elected

           14  to the nonvoting House seat in 1869, and he served in

           15  that position to 1875.

           16            He offered this statement to Congress in

           17  1870, when he was describing a possible railroad route

           18  across Arizona:  For two hundred miles you follow the

           19  valley of the Gila River.  And again, this is for a

           20  possible railroad route.  For half or two-thirds of the

           21  year it is a large river, and the other part a

           22  comparatively small one.  It is not navigated.  The

           23  valley of the Gila is narrow in many places.

           24      Q.    Okay.  Anything else of significance with

           25  Mr. McCormick's account?
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            1      A.    Just that he was on the scene, and he was

            2  saying specifically to Congress that the river was not

            3  being navigated, the Gila.

            4      Q.    Let's move on to Slide 36.  You talked a

            5  little bit earlier about sort of territorial newspapers

            6  and how they were boosters.  Do you recall that?

            7      A.    Yes.

            8      Q.    Were there some stories in these old

            9  newspapers that are going to be considered

           10  tongue-in-cheek, sort of a joke?

           11      A.    In fact, a lot of newspapers carried humor as

           12  part of their reporting.

           13      Q.    And this Slide 36 says Arizona Sentinel,

           14  July 28, 1877.  Is this, in your opinion, an example of

           15  one of those?

           16      A.    Yes.

           17      Q.    Can you tell us about what's on this slide

           18  about that particular newspaper account?

           19      A.    Well, first, I should point out that the

           20  Arizona Sentinel was published in Yuma, so presumably

           21  the publishers knew something about the characteristics

           22  of the Gila River, at least on the lower reaches.

           23            Commenting about how newspapers from far-away

           24  locales were inaccurately publishing stories about

           25  steamboats plying the Gila River, the Arizona Sentinel,
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            1  which was published in Yuma, ran a story on July 28th,

            2  1877, under the headline "Humorous If Not Intelligent,"

            3  and this newspaper article commented with

            4  tongue-in-cheek about several overland freight

            5  operators, calling them in jest by the term Captains.

            6            And this is the news story:  Captains

            7  Quinlan --

            8      Q.    Sorry.  This bottom bullet, is that a quote

            9  from the newspaper, the bottom part?

           10      A.    Yes.

           11      Q.    Sorry.  Go ahead.

           12      A.    Captains Quinlan, Jenks, Cavaness, Bowley,

           13  Fields, Noriega and other noted navigators between Yuma

           14  and Tucson will very likely read this with surprise,

           15  and admire the intelligence of the geographical sharp

           16  of the Post.

           17            The Post was an out-of-town newspaper that

           18  had published a story about steamers going to, of all

           19  places, Tucson on the Gila River.

           20            And Captains Moore, Kerens & Mitchell,

           21  Capron, and even our old friend Platt of Kansas City,

           22  all of whom now run mail packets on the line, meaning

           23  these were wagon trains, will smile and wonder what on

           24  earth they bought so much barley for and why they went

           25  off on the plains and fooled away thousands of dollars
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            1  to dig wells to supply their steam works -- which he's

            2  referring here to mules and horses that pulled the

            3  wagons.  Let's see, and fooled away thousands of

            4  dollars to dig wells to supply their steam works with

            5  water, while their crafts were sailing right along by

            6  water.

            7      Q.    The Gila River doesn't actually run to

            8  Tucson, does it?

            9      A.    No, it doesn't.

           10      Q.    Let's move on to Slide 37.  This slide, the

           11  heading says Arizona Territorial Legislature, 1865.

           12  What is the quote you have here on this slide?

           13      A.    Well, newspaper publishers and military

           14  officials in Arizona were not the only people to

           15  believe the Gila was not navigable.  Among the earliest

           16  actions taken by the new territory's legislature

           17  involved the issue of navigable streams in Arizona.

           18            Meeting in 1865 in its Second Session, the

           19  Arizona Territorial Legislature passed a memorial

           20  asking Congress for an appropriation to improve the

           21  navigation of the Colorado River.  The memorial sought

           22  $150,000 to remove obstacles such as sandbars, snags,

           23  boulders and other obstructions in the Colorado River's

           24  bed, and it declared explicitly the Colorado River is

           25  the only navigable water in this territory.
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            1            It's important to note they did not ask for

            2  similar money to improve navigation on the Gila River.

            3      Q.    Is your understanding that 1865 was before

            4  any significant non-Indian dams or diversions on the

            5  Gila, Salt or Verde?

            6      A.    Yes.

            7      Q.    Do you know what the -- how the Arizona

            8  Territorial Legislature was comprised?  Was it people

            9  from all over the territory?

           10      A.    Yes.  In fact, some of the photographs are

           11  out in the hall out here.  I don't know if the earliest

           12  1865 people are out there.

           13      Q.    So would there have been people from areas

           14  where the Gila River flowed through in the Arizona

           15  Territorial Legislature, likely?

           16      A.    I don't -- likely.  I don't know for sure.

           17      Q.    Moving on to Slide 38, you see the Twelfth

           18  Annual Report of the U.S. Geological Survey, 1891.  Is

           19  this an additional historical account that you relied

           20  upon?

           21      A.    Yes.

           22      Q.    Can you tell us what you have here on this

           23  slide about this 1891 account?

           24      A.    This is from the U.S. Geological Survey's

           25  report in 1891:  Quote, The floods of the Gila are
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            1  usually short and violent, the highest water occurring

            2  during the months of January and February.  During a

            3  freshet the river rises in some places from 8 to

            4  12 feet, and increases in width from 300 feet to a mile

            5  and a half.  It is sometimes impassable for weeks, and

            6  has the appearance in places of a sea of muddy water.

            7  The season of low water occurs during the months of

            8  June and July, the riverbed being then dry in places.

            9      Q.    Based upon your review of historical

           10  accounts, if you happen to have property on both sides

           11  of the river or needed to be on both sides of the river

           12  and there was a river 300 feet wide to a mile and a

           13  half wide of muddy water that lasts maybe for weeks,

           14  would you sometimes need a boat to get across the

           15  river?

           16      A.    Very much so.

           17      Q.    Did you see that in some of the historical

           18  accounts, of people having boats primarily that crossed

           19  the river during floods?

           20      A.    I'm remembering one.  I don't remember if it

           21  was the Gila or the Salt, but where the homesteader not

           22  only got the parcel of property that contained the bed

           23  of the river, but also an island in the middle, and he

           24  had a boat specifically for that reason.

           25      Q.    And this account particularly refers to a
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            1  season of low water occurs during the months of June

            2  and July.  Do you see that?

            3      A.    Yes.

            4      Q.    As a historian, does that imply to you that

            5  the low water that occurred during June and July

            6  happened fairly regularly in June and July and not just

            7  once in a while?

            8      A.    Yes.

            9      Q.    Moving on to Slide 39, this says Report of

           10  Progress of Steam Measurements for the Calendar Year

           11  1905, Part XI.  Colorado River Drainage Above Yuma

           12  (U.S. Geological Survey Water Supply Paper No. 175).

           13            Is this an additional historical source that

           14  you relied upon?

           15      A.    Yes.

           16      Q.    Can you tell us what that Water Supply Paper

           17  talked about?

           18      A.    Well, the Water Supply Paper stated:  The

           19  river, meaning the Gila, now, meaning 1905, flows in a

           20  channel fully 1 mile north of the original channel....

           21  At every flood the channel shifts.  The valley at its

           22  narrowest is half a mile wide and the waters may occupy

           23  any part or all of it.... The river contains an

           24  enormous amount of mud and sand.  At times the waves of

           25  sand traveling along the bed of the stream are so
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            1  large, the current is so swift, and the stream so

            2  shallow, that the river is broken into a uniform

            3  succession of waves 2 feet high and over.

            4            And I actually have a photograph from about

            5  this time that we'll see later.

            6            There was a table that accompanied this

            7  description recording the discharge at Gila City, which

            8  is Dome, Arizona, and it further indicated the erratic

            9  nature of the river.  For instance, on February 8th,

           10  1905, the discharge of the river was 82,000 cubic feet

           11  per second, but just eight days later, on

           12  February 16th, there was no discharge at all.

           13      Q.    The historical accounts we've talked about

           14  over the last few minutes and that show up on your

           15  PowerPoint, are those all the historical accounts you

           16  looked at, or are they just samples, representative

           17  samples of the ones you looked at?

           18      A.    These are representative samples of the ones

           19  that are in my report.  So there are many more in my

           20  report of newspaper accounts, government reports,

           21  explorers and so on.  And those, in turn, are

           22  representative of many more that due to just space

           23  limitations, that I did not include in my report.

           24      Q.    And in your report, have you included

           25  citations to the source documents of these historic
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            1  accounts?

            2      A.    Yes, they are all footnoted in my report.

            3      Q.    Let's move on to Slide 40.  Is this another

            4  sort of title slide showing that we're going to change

            5  and start talking about historical photographs now?

            6      A.    Yes, and I'm only going to present a small

            7  number of the photographs here, and there are many more

            8  that appear in my report.  And all photographs shown

            9  here are identified by the archival source, either in

           10  this PowerPoint or in my report.

           11      Q.    Okay.  Slide 41, is that one of the

           12  historical photographs that you looked at?

           13      A.    Yes.  This is a railroad bridge damaged in

           14  1905 on the Gila River by a flood.  Note the river's

           15  broad, sandy streambed.  And this is from the Arizona

           16  Historical Society in Tucson.

           17      Q.    Okay, and in 1905, would there have been

           18  substantial dams and diversions on the Salt, Gila and

           19  Verde by 1905?

           20      A.    Yes.

           21      Q.    Anything else you want to say about the

           22  picture on Slide 41?

           23      A.    No.

           24      Q.    Okay.  Slide 42, is this another historical

           25  photograph that you looked at?
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            1      A.    Yes.  This is the same railroad bridge from a

            2  different vantage point, the railroad bridge being

            3  damaged in 1905.  And I think it's important to

            4  emphasize here that there were no reports in the press

            5  that navigation interests or other boaters objected to

            6  the presence of this bridge, even as they rebuilt it.

            7      Q.    And I realize you're a historian and not a

            8  hydrologist, but from this photo, can you see multiple

            9  channels in the river?

           10      A.    Yes.

           11            And this is also from the Arizona Historical

           12  Society in Tucson.

           13      Q.    And again, is this during -- this is during a

           14  flood?

           15      A.    Aftermath of a flood.

           16      Q.    Slide 43, is this another photo that you

           17  looked at?

           18      A.    Yes.  This is the same railroad bridge, and

           19  again, from the Arizona Historical Society in Tucson.

           20      Q.    Is this the same flood?

           21      A.    Yes.

           22      Q.    Slide 44, is this, again, another photograph

           23  from the 1905 big flood on the Gila River?

           24      A.    Yes.  This is workers using a small boat to

           25  examine the railroad bridge that was damaged.  And note
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            1  that there's a ladder there to retrieve the men in the

            2  boat on the left-hand side, and there's also a rope

            3  that runs from either the ladder or close to it to pull

            4  the boat into the ladder so that the men could get in

            5  and out.  Again, this is from the Arizona Historical

            6  Society in Tucson.

            7      Q.    And again, as with the historical accounts,

            8  did you look at other historical photos that aren't

            9  included in your PowerPoint presentation?

           10      A.    Many of them, yes.

           11      Q.    Slide 45, is this another picture during the

           12  1905 flood?

           13      A.    Yes.  This is the repairs that are being made

           14  to the damaged bridge.

           15      Q.    And most of these pictures we're looking at

           16  are from right around the 1900s; is that right?

           17      A.    Yeah.  This one is 1905.  I have a few that

           18  are post-statehood, but I tried to get as many either

           19  before or around the time of statehood as possible.

           20      Q.    Would there have been any photographs of,

           21  say, when Garces was here in 1975?

           22      A.    No, there -- I don't think photography became

           23  common until the late 1800s.  There were photographers

           24  that pioneered in, I think, the 1840s or 1850s; but

           25  didn't become common until later.
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            1      Q.    Did we talk about Slide 45?

            2      A.    Just that it's repair efforts being made on

            3  the railroad bridge.

            4      Q.    Slide 46, is this another historical

            5  photograph that you looked at?

            6      A.    Yes.  This is a woman walking next to the

            7  flooding Gila River near Gila Bend in June of 1905.  I

            8  mentioned that one of the earlier historical documents

            9  talked about standing waves of muddy water, and you can

           10  see those out there next to her.  This is from the

           11  Arizona Historical Society in Tucson.

           12      Q.    And this is about the same time as the

           13  flooding pictures we just looked at?

           14      A.    Right.

           15      Q.    How about Slide 47, what's that show?

           16      A.    This is a view of the Gila River.  It's

           17  identified on the back as being at Wilton Crossing, but

           18  the caption probably should have been, in fact, it was

           19  Wellton, which is just upstream from Yuma.

           20            You should note that the U.S. Geological

           21  Survey Water Supply Paper No. 289, which was published

           22  the same year as this photo, described the Gila's

           23  floods as torrential, thus making the Gila, quote,

           24  sometimes impassable for weeks and it has the

           25  appearance of a sea of muddy water.
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            1            The same USGS Water Supply Paper noted that

            2  the Gila was totally dry in June and July.  This photo

            3  is from the Phoenix Public Library.

            4      Q.    And again, recognizing you're a historian and

            5  not a hydrologist or geomorphologist, does this

            6  photograph appear to show multiple channels?

            7      A.    Yes, it does.

            8            And I compared this particular photograph to

            9  Google Earth, and the topography looking down, looking

           10  at the river in Google Earth, would appear to support

           11  that this is probably near Wellton.

           12      Q.    Slide 48, is this another historical

           13  photograph that you looked at?

           14      A.    Yes.  This is A.R., whoever A.R. was, at

           15  Buckeye Dam on December 8th, 1907.  This is from the

           16  Salt River Project Archives.

           17      Q.    Is that on the Gila?

           18      A.    Yes.

           19      Q.    Slide 49, is that another historical

           20  photograph?

           21      A.    Yes.  This is the Gila River and Buckeye Dam,

           22  December 8th, 1907.  This is from the Salt River

           23  Project Archives.

           24      Q.    Slide 50, what does that show?

           25      A.    This is the Gila River ferry in 1913.  This
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            1  is from the Arizona Historical Society in Tucson.  The

            2  information that the Historical Society had does not

            3  indicate where on the Gila this ferry was.

            4      Q.    Does this ferry appear to be taking a car

            5  across -- getting ready to take a car across the river?

            6      A.    It looks that way, yes.

            7      Q.    Move to Slide 51.  Is this another photograph

            8  that you looked at?

            9      A.    Yes.  This is the flooding Gila River looking

           10  downstream from Gillespie Dam March 5th, 1938.  This is

           11  from the records of the Bureau of Reclamation at the

           12  National Archives branch in Denver.

           13      Q.    And again, recognizing you're a historian and

           14  not a hydrologist, does this 1938 photograph appear to

           15  show multiple channels during the flood?

           16      A.    Yes.

           17      Q.    Slide 52, what's this?

           18      A.    This is the dry Gila River near Antelope Hill

           19  January 16th, 1940.  This is about 40 miles upstream

           20  from Yuma.  This is from the records of the Bureau of

           21  Reclamation, National Archives branch in Denver,

           22  Colorado.

           23      Q.    Let's move on to Slide 53.  Slide 53 a title

           24  slide suggesting that we're moving on to a different

           25  topic?
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            1      A.    Yes.

            2      Q.    And what's this topic you're going to talk

            3  about now?

            4      A.    I'm going to talk about the types of boats

            5  that plied the Colorado River prior to Arizona

            6  statehood.

            7            In order to fully appreciate the

            8  nonnavigability of the Gila River at or before the time

            9  of statehood, you not only need to look at all of the

           10  accounts of historical parties who were on the scene at

           11  the time, but you also need to look at the types of

           12  watercraft that were prevalent in the late 19th century

           13  and early 20th centuries.  And those could be seen on

           14  the Colorado.

           15            But even on the Colorado, which generally had

           16  a substantially greater flow than the Gila, it was

           17  clearly difficult to navigate, as the following slides

           18  will illustrate.

           19      Q.    Okay.  Slide 54.

           20                 CHAIRMAN NOBLE:  Mr. McGinnis?

           21                 MR. MCGINNIS:  Yes, sir.

           22                 CHAIRMAN NOBLE:  Could we take ten?

           23                 MR. MCGINNIS:  You bet.  I think we're

           24  close to wrapping up.  It's probably a good time to

           25  take a break.
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            1                 CHAIRMAN NOBLE:  So that you can gather

            2  your thoughts and try to figure out how to wrap it up.

            3                 MS. HERNBRODE:  My thoughts are

            4  completely gathered, but let's go ahead and take a

            5  break.

            6                 (A recess was taken from 11:17 a.m. to

            7  11:32 a.m.)

            8                 CHAIRMAN NOBLE:  We are ready to go back

            9  on, and just by way of announcement, at least so

           10  Mr. McGinnis and Dr. Littlefield will know, we'll break

           11  at about noon, and due to the fact that the closest of

           12  the cafeterias is closed, that is, the Capitol one,

           13  we're going to take an hour and a half for lunch and

           14  come back around 1:30.

           15                 Mr. Mehnert informs us that there is a

           16  DES cafeteria across the street, I believe in this

           17  direction.

           18                 MR. MEHNERT:  Across Jefferson.

           19                 CHAIRMAN NOBLE:  It's across Jefferson,

           20  that's available for you.  I think the lunch trucks may

           21  still be coming, or do they not come?

           22                 MR. MEHNERT:  I don't know.

           23                 CHAIRMAN NOBLE:  We don't look for the

           24  lunch trucks.

           25                 And there may be a need for us to
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            1  conclude before 5:00 this afternoon.  We'll let you

            2  know after lunch if we're going to end early today due

            3  to conflicts with one or more Commissioners which could

            4  deprive us of a quorum.

            5                 Any questions or comments?

            6                 Then, Mr. McGinnis --

            7                 You did.  You stood up.  That must mean

            8  you have something.

            9                 MS. HERNBRODE:  I just wanted to remind

           10  you, Mr. Chairman, that we will need to switch out my

           11  computer for their computer to do our portion of the

           12  cross, so that may take a few minutes to do.  I'm happy

           13  to start before lunch, if you want to do that, but it

           14  may be pushing it to get those things all done at any

           15  time.

           16                 CHAIRMAN NOBLE:  Let's see where we get

           17  to.  Mr. McGinnis.

           18                 MR. MCGINNIS:  Yes, sir.

           19  BY MR. MCGINNIS:

           20      Q.    Dr. Littlefield, before the break I think we

           21  were getting ready to start talking about boating on

           22  the Colorado; is that right?

           23      A.    Yes.

           24      Q.    Before we get there, with respect to

           25  steamboats, you said you were here during the testimony
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            1  back in June, right?

            2      A.    Yes, I was.

            3      Q.    Do you recall some testimony about steamboats

            4  going up the Gila to either Gila City or Dome?

            5      A.    Yes, I remember that.

            6      Q.    In your review of the historical documents,

            7  do you recall seeing any primary sources or other

            8  historical documents that talked about the steamboats

            9  going up to Dome?

           10      A.    No, I've seen secondary sources, but I have

           11  specifically looked for primary sources as well.

           12  That's not to say that there aren't any.  I just have

           13  never found any.

           14      Q.    But you have seen stories of steamboats going

           15  up the Gila some distance, right?

           16      A.    Correct.

           17      Q.    But specifically at Dome or Gila City, have

           18  you seen a primary source that says that?

           19      A.    No.

           20      Q.    Okay.  I think we were on Slide 54.  Can you

           21  tell us about this slide?

           22      A.    Well, Lieutenant J.C. Ives was sent by the

           23  U.S. military in the mid 1850s to investigate the

           24  navigability of the Colorado River.  His written report

           25  later noted that the Colorado River was extremely
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            1  difficult to navigate because, quote, the channel is

            2  exceedingly circuitous and constantly shifting,

            3  unquote.  These are characteristics similar to the Gila

            4  River.  And he further noted that the repeated presence

            5  of sandbars and shoals.

            6            He also added, quote, boats rarely make a

            7  trip between Tidewater and Fort Yuma without grounding

            8  many times a day.  By working them about in the

            9  shifting sand, and as a last resort, by lightening the

           10  boat of the cargo, these shoals may always be passed

           11  with more or less labor.

           12            And this is from his report to Congress in

           13  1861.

           14      Q.    And the next several slides we're going to

           15  talk about are either drawings or photographs of

           16  boating on the Colorado River in the 1800s; is that

           17  right?

           18      A.    They're mostly -- these are mostly -- the one

           19  of Ives are mostly drawings.

           20      Q.    Have you seen any historical photographs of

           21  boating on the Gila River in the 1800s?

           22      A.    No.

           23      Q.    How about any drawings --

           24      A.    Well, I mean with the exception of like the

           25  pontoon boat and -- you know, I didn't see a photograph
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            1  of that.  Were you asking about a photograph?

            2      Q.    Yeah, photographs of boating on the Gila

            3  River in the 1800s.

            4      A.    No.

            5      Q.    Excluding ferries.

            6      A.    No.

            7            Excluding what?

            8      Q.    Excluding ferries.

            9      A.    Oh, correct.

           10      Q.    Anything else you want to talk about about

           11  Slide 54?

           12      A.    No.

           13      Q.    Slide 55, what's that?

           14      A.    This is Ives, another drawing of Ives'

           15  exploration that was submitted to Congress.  Note that

           16  they are using a rope there to line the boat up the

           17  Colorado River due to the shallow channel.

           18      Q.    Okay.  Slide 56, who is that gentleman?

           19  Sorry.

           20            Let's go to Slide 56.  Who is that gentleman

           21  in Slide 56?

           22      A.    This is John Wesley Powell in 1874.  A few

           23  comments about this photo and Powell.  Ives' expedition

           24  up the Colorado River in the mid 1850s may have been

           25  one of the earliest attempts to navigate that stream,
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            1  but probably the most famous expeditions on the

            2  Colorado were the two led by Explorer John Wesley

            3  Powell.

            4            Unlike Ives, who had used a steamboat to go

            5  upstream on the Colorado, Powell went downstream on

            6  wooden dories through the Grand Canyon, which Ives, by

            7  the way, never got to.  Powell's first expedition was

            8  in 1869 and then he went again in 1871 to '72.

            9            Powell made it clear after the first trip

           10  that while he had survived the experience, the

           11  multitude of rapids and other obstacles along this

           12  portion of the Colorado River made it hardly

           13  practicable as a possible water-based access route to

           14  the interior of North America.

           15            Indeed, his experiences and those of his crew

           16  in the first trip proved to be so frightening that

           17  several crew members opted to climb out of the canyon,

           18  where they were subsequently killed by Indians, rather

           19  than continue on the river.

           20            And this is a photograph of Powell in 1874.

           21  It's from the U.S. National Park Service online photo

           22  collection.

           23      Q.    Is it your understanding that the Colorado

           24  River has been determined navigable at least on the

           25  stretch in Arizona?
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            1      A.    Yes, that's my understanding.

            2      Q.    Is it your understanding that the historic

            3  flow of the Colorado River is greater or less than the

            4  Gila River?

            5      A.    Substantially larger.

            6      Q.    Okay.  Moving on to Slide 57.  This refers to

            7  a photograph of Powell's dories on the Colorado River,

            8  1871 and 1872?

            9      A.    Right.

           10      Q.    Can you talk about that slide for a while?

           11      A.    This is his photograph taken on the second

           12  trip down the Colorado, this time focusing more on

           13  gathering scientific information than he had in his

           14  first expedition.

           15            This expedition, unlike the first, was made

           16  during low water, and while the rapids on the trip were

           17  not as terrifying as the first venture, the second

           18  journey still faced major difficulties bypassing rocks

           19  and rapids.  Powell obviously brought a photographer

           20  along on this trip, and the resulting photos documented

           21  the nature of the dories that Powell used.

           22            This is the photograph of Powell's dories on

           23  the Colorado River.  Notice the latched-on armchair on

           24  the boat in the foreground.  Powell commanded the

           25  expedition from this chair.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1399


            1      Q.    Okay.  Slide 58?

            2      A.    This is Powell's crew with their dories in

            3  the Grand Canyon, 1871 to '72.  This is from the

            4  National Park Service online photo collection.

            5      Q.    Okay.  Slide 59?

            6      A.    Another photograph of Powell's expedition,

            7  1871 to 1872.  This photo is from the Library of

            8  Congress in Washington, D.C.

            9      Q.    In addition to these -- don't go yet.

           10            In addition to these photos showing the

           11  dories of Powell, is it your understanding that there

           12  were also steamboats up the Colorado River in the

           13  1800s?

           14      A.    Not as far as the Grand Canyon, but, yes,

           15  below it.

           16      Q.    And have you looked at historical documents

           17  that talk about those steamboats on the Colorado?

           18      A.    They mostly went to Yuma.  Some did go a

           19  little further upstream from there.

           20      Q.    Is it your understanding as a historian, and

           21  based upon those historical accounts, that steamboats

           22  on the Colorado were relatively frequent during that

           23  period of time?

           24      A.    Yes.

           25      Q.    Moving on to Slide 60, is this more
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            1  photographs from the Powell expedition?

            2      A.    Yes.  This is a stereographic photograph of

            3  the type of dory used by Powell, and again, you can see

            4  the armchair tied on, which is where Powell sat.

            5      Q.    What's stereographic mean?

            6      A.    That was a type of photograph that was

            7  popular in the late 1800s, early 1900s, where, as the

            8  name implies, two images were taken, and I don't know

            9  the technical way, means of how they did it, but it

           10  basically, when viewed through a proper viewer, it made

           11  it appear -- it provided depth to the photo.

           12      Q.    So if you looked through some particular lens

           13  or viewer at this photograph, you would see one boat

           14  and not two, is that the idea?

           15      A.    You would see one, and it would appear to be

           16  you would be able to see off in the distance as if you

           17  were seeing it with your normal eyes.

           18      Q.    Slide 61.  Is this more photographs from

           19  Powell's trips?

           20      A.    Yes, and you can see the rapids in the

           21  background there that they were confronted with.

           22      Q.    Slide 62, is this another Powell photograph?

           23      A.    This is their camp.  It doesn't have anything

           24  to do with navigability, but I just like the photo.

           25      Q.    Okay.  Slide 63, is this a different trip up
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            1  the Colorado than what we just talked about?

            2      A.    Yes.  Another boating expedition, this time

            3  up the Colorado River, was made in 1871 just as Powell

            4  was journeying through the Grand Canyon the second

            5  time.  This expedition was commanded by Lieutenant

            6  George M. Wheeler, and the upriver expedition had been

            7  directed by Congress to explore the American West and

            8  make topographic maps of that area, as well as to

            9  report on its characteristics.

           10            As part of this effort, Wheeler and his party

           11  were to locate the head of navigation on the Colorado

           12  River.  Wheeler's expedition started from Camp Mohave

           13  in Arizona Territory on September 15th, 1871, and using

           14  small rowboats, the group made it upstream to the mouth

           15  of Diamond Creek, often having to portage around

           16  rapids.  They covered a distance of 260 miles in

           17  31 days.

           18            This is a photograph of George Wheeler's

           19  upstream Colorado expedition leaving Camp Mohave in

           20  1871, and this photo is from the Library of Congress.

           21      Q.    Okay.  Slide 64, is this another Wheeler

           22  photograph?

           23      A.    This is a stereographic photo of Wheeler, the

           24  Wheeler expedition at Black Canyon in 1871.  It's from

           25  the Library of Congress.
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            1      Q.    Okay, Slide 75 then; or excuse me, 65.  This

            2  is another Wheeler photograph?

            3      A.    Another Wheeler photograph.  This is showing

            4  one of his boats at Camp Big Horn.  Note the boat on

            5  the beach.  And this is from the Library of Congress.

            6      Q.    Slide 66 is labeled Conclusions.  Does that

            7  mean we're getting close to the end?

            8      A.    It does, indeed.

            9      Q.    Okay.  Does this slide set forth a summary of

           10  your conclusions in this case?

           11      A.    Yes.

           12      Q.    Okay, can you walk us through that?

           13      A.    There are multitudes of historical documents

           14  that describe the Gila River at many points in time

           15  before Arizona statehood in 1912.  These are documents

           16  that were generated by people who were actually on the

           17  scene and viewed it or understood descriptions about

           18  the Gila River at the time.

           19            These documents include a wide spectrum of

           20  published and unpublished sources, including

           21  U.S. Government and state and territorial materials,

           22  diaries, journals, reminiscences and other archival

           23  records and photographs.

           24            From this wealth of information, covering a

           25  huge array of documentary sources, there's only one
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            1  conclusion that can be reached; a conclusion, which I

            2  need to stress here, that was also reached by literally

            3  hundreds of contemporaneous observers:  That the Gila

            4  River was not navigable or susceptible of navigation on

            5  or before February 14, 1912.

            6            And again, it's important to note that this

            7  conclusion comes from literally hundreds of documents,

            8  maps, and illustrations created by people who knew the

            9  Gila River as it existed in their own time; not a

           10  reconstruction of the past looking backward in time.

           11      Q.    So is it your opinion, based upon your

           12  education and training and experience as a historian,

           13  that the Gila River in its ordinary and natural

           14  condition was neither actually navigated nor

           15  susceptible to navigation on or before February 14th,

           16  1912?

           17      A.    Well, with the exception of those one or two

           18  instances of people attempting to put a boat in, yes,

           19  that would be my conclusion.

           20      Q.    Okay.  Those were just attempts?

           21      A.    Correct.

           22      Q.    And before we turn you over for

           23  cross-examination, is there anything else, in addition

           24  to what you've talked about this morning, what's in

           25  your PowerPoint, and what's in your report, that you
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            1  would like to talk to the Commission about on this

            2  subject?

            3      A.    I just want to again emphasize that the

            4  PowerPoint is a sampling of what's in my full report,

            5  and my full report contains many more examples than

            6  what I've presented here; and that everything both in

            7  this PowerPoint and in my report is cited with

            8  footnotes in my report.

            9                 MR. MCGINNIS:  Mr. Chairman, I believe

           10  that concludes Dr. Littlefield's direct examination.

           11  Now I guess we need to decide whether you want to go

           12  with the cross now or --

           13                 CHAIRMAN NOBLE:  We have made a

           14  decision.

           15                 MR. MCGINNIS:  Okay.

           16                 CHAIRMAN NOBLE:  If that's all right.

           17                 MR. MCGINNIS:  That's your decision.

           18                 CHAIRMAN NOBLE:  Joy, we will break now

           19  for lunch and come back in 90 minutes and then we will

           20  begin your examination of Dr. Littlefield.

           21                 So since it's a quarter to 12:00, that

           22  means a quarter after 1:00 we'll be back here working

           23  hard.

           24                 MS. HERNBRODE:  Thank you, Mr. Chairman.

           25                 (A lunch recess was taken from


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1405


            1  11:46 a.m. to 1:15 p.m.)

            2                 CHAIRMAN NOBLE:  Before we turn

            3  Dr. Littlefield over to Joy, let's talk a little bit

            4  about the possibility that the Salt River hearings may

            5  need to have some more time than the five days that we

            6  have scheduled them for, and we're looking at possibly

            7  Wednesday, the 18th, and Thursday, the 19th of February

            8  for additional dates.

            9                 MR. MEHNERT:  If needed.

           10                 MR. BREEDLOVE:  Correct, if needed.

           11                 MR. MEHNERT:  If necessary, yeah.

           12                 MS. HERNBRODE:  Mr. Chairman, those

           13  dates -- I'm looking at John.  Are you good with those

           14  dates, John?  Okay, those dates are good for the

           15  attorneys for the State.  Let me double-check with

           16  John.  I suspect you may need more like three days,

           17  though.

           18                 CHAIRMAN NOBLE:  Well, that's why we

           19  started on Wednesday.

           20                 MS. HERNBRODE:  I see.  All right.

           21                 MR. MEHNERT:  That's what I was

           22  thinking, too.

           23                 CHAIRMAN NOBLE:  If necessary, we could

           24  go through -- we would schedule 18, 19 and 20, with the

           25  anticipation that we wouldn't need to meet at all.
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            1                 COMMISSIONER HORTON:  With the hope.

            2                 MS. HERNBRODE:  Those dates would be

            3  fine with the State.

            4                 CHAIRMAN NOBLE:  Thank you.  Any others

            5  that want to say no?

            6                 If you'll relay it around the column,

            7  that would be fine.  Thank you.

            8                 MS. HERNBRODE:  There's a lot of nodding

            9  yes going on.

           10                 CHAIRMAN NOBLE:  Okay.  Then we will go

           11  ahead, George, and you'll --

           12                 Mr. Hood.

           13                 MR. HOOD:  I just didn't want you to be

           14  waiting for me.  It works for Freeport.  Thank you,

           15  Mr. Chairman.

           16                 CHAIRMAN NOBLE:  Okay, then we'll go

           17  ahead and set that up.

           18                 MR. MEHNERT:  Yes.

           19                 COMMISSIONER HORTON:  State that again.

           20                 CHAIRMAN NOBLE:  18, 19 and 20 of

           21  February, at a location yet to be determined, but at

           22  least we'll organize the dates and then start working

           23  on the location.  Pretty obvious this room wouldn't be

           24  available.

           25                 MS. HERNBRODE:  Mr. Chairman, would this
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            1  be a good time for a procedural motion on the Salt and

            2  perhaps the Verde?

            3                 CHAIRMAN NOBLE:  Certainly.

            4                 MS. HERNBRODE:  I would move that going

            5  forward with exhibits that are submitted on the Salt

            6  and the Verde, if each item could have its own evidence

            7  number, that will make briefing and ultimately any

            8  appeals that any party needs to have much more -- much

            9  easier to refer to the record, rather than having to

           10  break it into parts, as we've done.  I'd just

           11  appreciate if the Commission would consider giving each

           12  thing its own number.

           13                 CHAIRMAN NOBLE:  Okay.  Explain to the

           14  Commission what we would have to go back and redo.

           15                 MS. HERNBRODE:  I am not -- I understand

           16  that you have a significant amount of evidence already

           17  in.  I would not -- I would be delighted if you wanted

           18  to go renumber that, but I am not expecting that you

           19  would renumber that.

           20                 I'm just hoping that as we go forward

           21  and anticipate that the parties will be submitting

           22  evidence on the Verde and the Salt Rivers, that each

           23  document that comes in gets its own evidence number.

           24                 CHAIRMAN NOBLE:  Regardless of the

           25  stream to which it is related?
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            1                 MS. HERNBRODE:  Correct.

            2                 CHAIRMAN NOBLE:  Yes.

            3                 MR. HELM:  I have kind of a related

            4  motion, also, along those same lines.

            5                 CHAIRMAN NOBLE:  Why don't you go ahead

            6  and make it and then we'll -- could we have your name

            7  for the record.

            8                 MR. HELM:  John Helm.  I'm sorry.

            9                 CHAIRMAN NOBLE:  Thank you.

           10                 MR. HELM:  I have a problem with the

           11  concept that we seem to be entertaining that everything

           12  is being melded into one, the San Pedro, the Santa

           13  Cruz, the Gila, it's all of a sudden gotten to the

           14  point where it's like we're talking about one river.

           15                 We're not.  We're talking about three

           16  rivers.  My clients did not participate in the

           17  San Pedro or the Santa Cruz.  There is an enormous

           18  amount of evidence that went in in those hearings that

           19  we did not get an opportunity to cross-examine the

           20  people who were presenting it, all right.  And to bring

           21  that evidence into this case wholesale, without the

           22  opportunity for my clients to have the right to

           23  cross-examine those witnesses, I would suggest to you

           24  might be a denial of due process.

           25                 We would object to it to that extent,
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            1  and we would like to get that -- we're just getting it

            2  on the record, and I know we will do -- I did not

            3  respond in the San Pedro motion, because as I read

            4  that, that was a question of whether I objected to you

            5  taking information from the Gila and putting it into

            6  the San Pedro.  And since I didn't participate in

            7  either one of those, nor did my clients, we didn't

            8  think we had a horse in that race over there, and so we

            9  were trying to stay out of it.

           10                 But we do object to that process here.

           11  We're not interested in having what came out of Beaver

           12  Creek up there put down into the Gila without some

           13  proof and an opportunity to cross-examine.

           14                 CHAIRMAN NOBLE:  Mr. McGinnis.

           15                 MR. MCGINNIS:  I just had a question,

           16  clarification as to what Joy had asked you to do.  She

           17  and I had talked about it earlier and I thought I

           18  understand it.

           19                 I think what she's saying is, each item

           20  of evidence submitting for the Salt, for example, have

           21  a specific number.  Not that that item have the same

           22  number for all the different watercourses.  So it would

           23  be Salt River X40, and that wouldn't have any bearing

           24  on the Verde River.

           25                 MS. HERNBRODE:  Verde River X40, yeah.
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            1                 MR. MCGINNIS:  That's the way I

            2  understood what she was asking, and the conversation

            3  the two of you just had made me think that you were

            4  thinking of something else.

            5                 CHAIRMAN NOBLE:  I was.

            6                 MR. MCGINNIS:  Was, was it?

            7                 CHAIRMAN NOBLE:  I was.

            8                 MR. MCGINNIS:  Okay.

            9                 CHAIRMAN NOBLE:  Joe.

           10                 MR. SPARKS:  Mr. Chairman, members of

           11  the Commission, we've tried to make it easier for the

           12  Commission and the other parties by giving our evidence

           13  a number.  So if the Commission proceeds to require a

           14  number, I was hoping that you would allow us to, say,

           15  add the initials of the client to the number that we

           16  used in our submission of evidence to be that

           17  identifier, as opposed to putting a new set of

           18  evidentiary numbers on it before the Commission.

           19                 CHAIRMAN NOBLE:  Thank you.  Anybody

           20  else have any comments on either one of the requests

           21  that we have had?

           22                 What do we do with regard to Mr. Helm's

           23  situation?  Is there any evidence that you're concerned

           24  about right now that may be in play that you didn't

           25  have an opportunity to cross-examine on?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1411


            1                 MR. HELM:  Yeah, I thought I referenced

            2  it, but obviously not good enough.  The beaver evidence

            3  is one that is a particular nasty one for me because I

            4  saw one of the experts submit some stuff and some

            5  notices to everybody, and my quick review of it was

            6  that this was all beavers on a different river.

            7                 MR. BREEDLOVE:  What's the concern?  I

            8  don't understand what you mean.  You think that we're

            9  bringing that evidence into here?

           10                 MR. HELM:  Yes, exactly.  I saw

           11  Mr. Hood, I believe it was, filed an entire transcript

           12  from the -- was it the San Pedro?

           13                 MR. HOOD:  I believe so.

           14                 MR. HELM:  In this hearing.  And that's

           15  what I took him to be trying to do.

           16                 If I'm wrong, I apologize to Mr. Hood.

           17  But I think if we're going to bring in evidence from

           18  other hearings, people who didn't play in those

           19  hearings should have an opportunity to cross-examine

           20  and present evidence that contradicts it, what have

           21  you.

           22                 CHAIRMAN NOBLE:  Mr. Hood.

           23                 MR. HOOD:  The reason for putting those

           24  transcripts in, the broad reason is, there was a lot of

           25  discussion about broad hydrologic concepts in some of
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            1  those earlier hearings that we've not been repeating,

            2  and we're trying to keep things more concise.  So

            3  rather than have Rich go into some of the same things

            4  over and over again, we're incorporating those

            5  transcripts so we can cite back to that.  It's just

            6  like what we've done in the Santa Cruz briefing.  We

            7  cited back to some of those broad concepts from the

            8  San Pedro proceeding.

            9                 So that's the reason for that.  It's not

           10  saying that the beaver dams on the San Pedro are

           11  relevant to the Gila.  I don't think I've even argued

           12  that, so...

           13                 CHAIRMAN NOBLE:  Mr. Helm, would you

           14  identify in writing any specific areas in the

           15  transcripts that were moved across into the case, what

           16  you would like to cross-examine on and let us know?

           17                 MR. HELM:  Well, I could do that, but

           18  not, obviously, this week.

           19                 CHAIRMAN NOBLE:  Oh, no.

           20                 MR. HELM:  But I could certainly do

           21  that.  And, in fact, I can't do it for probably the

           22  next three weeks because I'm going to the U.S. Open

           23  after we finish up here, and I have my real job.  So

           24  short of that, yeah, oh, sure, I can go through and

           25  point out what we --
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            1                 CHAIRMAN NOBLE:  Didn't Rory win that

            2  already?  Oh, no.

            3                 MR. HELM:  It's a different sport.  It's

            4  one where we go fast and we do go up navigable rivers.

            5                 CHAIRMAN NOBLE:  If you'll let us know

            6  what you think that you should have had an opportunity

            7  to work on, we'll see what we can work out.

            8                 MR. HELM:  Sure.  I can tell you right

            9  now one area is the beavers.

           10                 MR. HOOD:  And I just want to clarify my

           11  comment as well, and maybe not broad enough.  There

           12  also was cross-examination, for instance, of

           13  Mr. Hjalmarson that I think has applicability to the

           14  other streams.  So, yeah, he's put in evidence on Gila

           15  proceedings in the past, and so I think it's

           16  appropriate to have that information, that

           17  cross-examination, that we may or may not have an

           18  opportunity with him here in these proceedings, and we

           19  want that in the record.

           20                 MR. HELM:  I would obviously object to

           21  that.  I mean at some point in time I mean, you know,

           22  I'm just going to get 15 guys from Boston who canoe up

           23  and down the Charles River and put their affidavits in.

           24  I mean there has to be some limit to how far I can

           25  spread my experts around.  We've got guys to go back to
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            1  1985 here that we could all consider because we've all

            2  heard -- or at least a few of us have heard them all.

            3  I realize Mr. Hood hasn't been around that long in

            4  these proceedings.

            5                 CHAIRMAN NOBLE:  Mr. Mood may not have

            6  been born by then.

            7                 MR. HELM:  He may not have been, you

            8  know.  But we've got to have a limit on something, and

            9  if he wants to drag witnesses in from other hearings, I

           10  don't think that meets with any of the standards of due

           11  process that I'm aware of.

           12                 CHAIRMAN NOBLE:  Okay.  And just to

           13  clarify, on these proceedings that you did not

           14  participate in, were you a named party in those

           15  proceedings?

           16                 MR. HELM:  I don't know.  If it was, it

           17  was not because somebody told me that I had something

           18  to defend or something to prosecute, so I don't -- I'm

           19  reasonably sure my clients weren't served in the normal

           20  proceedings through the clerk down at the courthouse.

           21  And so I'm not participating in those.  I don't think

           22  service on the attorney could arguably be.  You know,

           23  it's just like picking an attorney out of the -- I

           24  could serve you.

           25                 CHAIRMAN NOBLE:  If you'll get us some
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            1  subject matters that you believe you should have had an

            2  opportunity to examine on, we'll get back to you on

            3  that.

            4                 MR. HELM:  I will add it.

            5                 CHAIRMAN NOBLE:  Okay.

            6                 MR. HOOD:  And, Mr. Chairman, just so

            7  that you're aware, it does look like Mr. Helms' client

            8  is a party to the San Pedro proceedings, so for what

            9  it's worth.

           10                 CHAIRMAN NOBLE:  And I'm sure we'll turn

           11  that up, too.

           12                 Now, is there any more squabble -- I

           13  mean is there any more things we want?

           14                 Joy, are you ready to proceed?

           15                 MS. HERNBRODE:  I am, Mr. Chairman.

           16                 CHAIRMAN NOBLE:  You want the lights now

           17  or later?

           18                 MS. HERNBRODE:  I would like the lights

           19  now, but I think -- well, we're probably gonna --

           20                 MR. MEHNERT:  Joy, would you like them

           21  all off?

           22                 MS. HERNBRODE:  Let's start with this

           23  many lights and see if we need to get it darker.

           24                 CHAIRMAN NOBLE:  There has been a

           25  commissioner inquiry in response.  The dates that we
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            1  are going to now schedule for extended hearing on the

            2  Salt, upper and lower, are Wednesday, Thursday and

            3  Friday, February 18, 19 and 20.

            4                 Are you ready?

            5                 MS. HERNBRODE:  I am ready.

            6                 CHAIRMAN NOBLE:  Dr. Littlefield, are

            7  you ready?

            8                 THE WITNESS:  I am ready, too.

            9                 CHAIRMAN NOBLE:  Not your first time at

           10  the rodeo.

           11

           12                     CROSS-EXAMINATION

           13  BY MS. HERNBRODE:

           14      Q.    Good afternoon, Dr. Littlefield.

           15      A.    Good afternoon.

           16      Q.    And I've asked you, just so the Commission

           17  knows, to call me Joy, because no one should have to

           18  try to pronounce Hernbrode, especially if they've had a

           19  good lunch, so...

           20            I was a little confused when you talked about

           21  testifying twice in front of ANSAC on the Gila, and I'm

           22  one of those new-to-this-rodeo folks, but I didn't

           23  think there were hearings in '98.  Am I wrong?

           24      A.    You know, I don't remember myself.  I know I

           25  submitted a report in '98.  Perhaps Mr. McGinnis
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            1  remembers whether I testified then.  I did testify in

            2  two -- it might have been in 2006 or 2005, but

            3  regarding the 2005 report.  I just don't remember

            4  whether there was testimony in 1998 or not.

            5      Q.    Okay.  You spoke about the PPL Montana and

            6  the State versus ANSAC decisions.  Have you read both

            7  of those cases?

            8      A.    A while ago, yes.

            9      Q.    Okay.  I'm going to give you a copy of PPL

           10  Montana.  I believe, if I understood your testimony

           11  correctly, you said that the court in PPL relied on

           12  some information about surveyors or meanders.

           13            Can you point me to where in that case that

           14  the court talks about that?

           15      A.    That's just my recollection.  I can't point

           16  you to a specific spot without reading the whole case.

           17      Q.    So if I read through there and I can't find

           18  it, then your memory must be incorrect on that point?

           19      A.    That could be true.

           20      Q.    Okay.  You can put that case down and stop

           21  looking at it then.

           22      A.    Okay.

           23      Q.    Which I know will make both of us happy.

           24            Do you remember the deposition Mr. Helm took

           25  of you in May 2001 in conjunction with a different
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            1  case?

            2      A.    The Maricopa County Flood Control District?

            3      Q.    That would be the one.

            4      A.    Yes, I do.

            5      Q.    Have you reviewed your transcript from that

            6  deposition recently?

            7      A.    No, I have not.

            8      Q.    Okay.  Do you still stand by the statements

            9  you made in that deposition?

           10      A.    I don't remember what I said in that

           11  deposition.

           12      Q.    Okay.  In your opinion, when was the Gila

           13  River in its ordinary and natural condition?

           14      A.    Prior to the construction of non-Indian

           15  irrigation dams, primarily on the Salt River, which

           16  would have been -- I think the first dam that went in

           17  on the Salt River was something like the 1860s,

           18  something like that; non-Indian works.

           19      Q.    Okay.  So prior to at least 1860 and possibly

           20  before that if there were dams earlier?

           21      A.    Somewhere around that point, right.

           22      Q.    Did you rely on any evidence after that date

           23  in forming your opinion?

           24      A.    After --

           25      Q.    After 1860.
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            1      A.    About the Gila?

            2      Q.    Yes.

            3      A.    Obviously so.  It's all through my PowerPoint

            4  and my report.

            5      Q.    Do you still understand your role to be that

            6  you're presenting information to ANSAC to assist them

            7  in making their decision?

            8      A.    Yes.

            9      Q.    And you read the State versus ANSAC decision

           10  that said that they need to consider the river in its

           11  ordinary and natural condition, right?

           12      A.    That's correct.

           13      Q.    So I guess -- okay.

           14            Have you physically inspected any portions of

           15  the Gila River?

           16      A.    I've driven the entire watershed from Yuma

           17  and attempted to get close to it in different places

           18  from Yuma all the way up as far as Phoenix, but that

           19  was probably around the time of the 2005 hearings.

           20      Q.    Okay.  So you just stopped on the road

           21  wherever you found it to cross the Gila and looked at

           22  the river?

           23      A.    That's pretty much it.

           24      Q.    Okay.  From Yuma up to --

           25      A.    Phoenix.
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            1      Q.    Okay.  The Salt River confluence?

            2      A.    Correct.  Just the confluence of the Salt

            3  River on down to the Colorado River.

            4      Q.    Okay.  You didn't examine any new GLO surveys

            5  since you submitted the 2005 report, did you?

            6      A.    GLO surveys?

            7      Q.    Yes.

            8      A.    You mean the survey plats and field notes?

            9      Q.    Yes.

           10      A.    No.

           11      Q.    You mentioned that the Sharlot Hall Museum

           12  has an extensive photo collection and that you reviewed

           13  all the photos related to the Gila River in that

           14  collection; is that correct?

           15      A.    Within the limits of their indexing system,

           16  which is a card catalog system and is not particularly

           17  easy to work with.

           18      Q.    That was exactly where I was going.  You know

           19  that the Sharlot Hall photo collection contains

           20  approximately 250,000 images and about 70 percent of

           21  those are uncataloged?

           22      A.    I believe that's what I was told when I was

           23  there.

           24      Q.    So you would agree you didn't have the

           25  opportunity to review everything, and there might be
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            1  stuff in there that you missed?

            2      A.    That's true.  Obviously if there's a lot of

            3  stuff that's not indexed, I would have no way of

            4  knowing about it.

            5      Q.    And similarly with the Historical Society

            6  photo archives, those are not completely indexed

            7  either?

            8      A.    Correct.

            9      Q.    So you might have missed stuff there as well?

           10      A.    Correct.

           11      Q.    Okay.  What photos from any source did you

           12  review or copy that you did not include in your report?

           13      A.    Just photos?

           14      Q.    Yes.

           15      A.    I think all of the photos that I had copied

           16  went into my report.  I think I did not get them

           17  copied -- unless they were duplicative.  Anyway, the

           18  majority of the photos that I had copied went into the

           19  report.

           20      Q.    You said you had a -- in your report you said

           21  you had a database that sort of covered the documents

           22  that you had looked at?

           23      A.    Correct.

           24      Q.    So if you looked in that database, you could

           25  tell me what photos that you might have found to be
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            1  relevant that you did not put in your report?

            2      A.    The database is not organized that way.  My

            3  way of doing historical research is, I go to an

            4  archive, I skim through things very quickly so that I

            5  don't actually have to read them in-depth or examine

            6  them in depth.  If they look even remotely useful, I'll

            7  get them copied.

            8            And then when I'm back in my office and look

            9  at them in much greater depth, if I decide they are

           10  actually useful or not, that's when they go in the

           11  database.  So in other words, I have a very large

           12  universe of material that at first glance may or may

           13  not have turned out to be useful.

           14      Q.    Okay.  You talked a little bit on direct

           15  about the new research you did in preparing your 2013

           16  report.  You said you looked primarily at newspapers

           17  and photos?

           18      A.    Additional ones from the 2005 report.

           19      Q.    What search terms did you use?

           20      A.    It depended on which locale I was at and how

           21  they indexed the materials, but basically, Gila would

           22  be obviously the main source.

           23      Q.    Did you find any new accounts of boat trips

           24  that were not included in your report?

           25      A.    Not that I'm aware of.
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            1      Q.    Okay.  You're aware that both Mr. Burtell and

            2  Mr. Fuller found additional new accounts?

            3      A.    Based on my attendance at the June hearing,

            4  yes.

            5      Q.    Are you a geomorphologist?

            6      A.    No.

            7      Q.    No science degree?

            8      A.    No.

            9      Q.    No biology degree?

           10      A.    No.  Premed took care of that desire.

           11      Q.    All right.  Do you have any boating

           12  experience?

           13      A.    Just recreational, occasionally renting a

           14  boat or something.

           15      Q.    Any rivers in Arizona?

           16      A.    No.

           17            Oh, let me correct that.  I have been through

           18  the Grand Canyon on a raft.

           19      Q.    On a commercial boating trip?

           20      A.    Correct.

           21      Q.    So you had a guide and all that good stuff?

           22      A.    Right.

           23      Q.    All right.  On the occasionally renting a

           24  boat, is that on a river on a lake?

           25      A.    It's been at least 15 or 20 years, but I
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            1  think the last time was on a lake.

            2      Q.    And you were captaining the boat?

            3      A.    Well, with my wife and daughter and some

            4  other people.

            5      Q.    Have you ever ridden a boat ride at

            6  Disneyland?

            7      A.    I've been at both Disneyland and Disney

            8  World, and I don't remember all the rides.

            9      Q.    All right.  Did you rely on any other

           10  experts' work in this case in forming your opinions?

           11      A.    No.

           12      Q.    Were canoes used in the United States by

           13  trappers, settlers and traders as transportation?

           14      A.    Yes.

           15      Q.    Do you know when that started happening in

           16  the U.S., approximately?

           17      A.    Well, fur trapping started in the early

           18  1800s.  I believe Lewis and Clark used a canoe as well.

           19      Q.    If you aren't a professional historian, would

           20  it be prudent to rely on what professional historians

           21  have produced on the subject matter you're interested

           22  in?

           23      A.    Well, as I indicated in my testimony, I did

           24  look at other secondary sources to see what sources

           25  those authors had consulted.  And to the extent that I
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            1  thought those sources would be useful, meaning primary

            2  sources, I went and redid that work, because I didn't

            3  feel like I could rely on somebody else's opinion,

            4  necessarily.

            5      Q.    Right.  But you're a professional historian?

            6      A.    Right.

            7      Q.    If you weren't a professional historian,

            8  wouldn't it be prudent to rely on the work of a

            9  professional historian?

           10      A.    I don't think so, no, and for the reasons

           11  that I explained in my testimony, which is, I think

           12  primary sources are much more reliable.

           13      Q.    Well, isn't that what you're asking ANSAC to

           14  do here, is rely on you as a secondary source?

           15      A.    Everything that I've submitted to ANSAC, I've

           16  also submitted the underlying documents.

           17      Q.    So those GLO plats are in evidence?

           18      A.    They are in my report.

           19      Q.    Okay.  But the ones that you -- what you

           20  explained was that your report was a summary of the

           21  stuff that you looked at.

           22      A.    Right.  I should correct that.  All of the

           23  materials that are cited in my footnotes are not

           24  exhibits here.

           25            I view my role as a historian as condensing
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            1  large amounts of historical material so that other

            2  parties don't have to read all of that material, and I

            3  also view my role as trying to present it in as

            4  objective fashion as possible.  And then I feel that if

            5  I have achieved that goal, then I feel other party can

            6  rely on what my work has shown.

            7      Q.    So somebody can rely on you as a secondary

            8  source for information about the Gila?

            9      A.    If they want to look at the primary sources,

           10  they're all cited in my footnotes; but, yes, I think I

           11  can be relied upon.

           12      Q.    Okay.  Can you get -- all right.  Most of the

           13  slides I'm going to show you today, Dr. Littlefield,

           14  are in your notebook so you don't have to keep craning

           15  your neck around and looking behind you.  But I wanted

           16  the Commission and the other parties to have an idea of

           17  what we were talking about, so we're experimenting with

           18  technology here.  But this one comes out of your

           19  PowerPoint.  It's Slide 15, I believe.  Does that look

           20  familiar?

           21      A.    Yes.

           22                 CHAIRMAN NOBLE:  Joy, you can't see it,

           23  but Mr. Helm has gotten to his feet.

           24                 MR. HELM:  A little more darkness,

           25  maybe?
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            1                 THE WITNESS:  Do you want me to get the

            2  light?

            3                 MS. HERNBRODE:  Yeah.

            4                 MR. HELM:  I don't know who will get it.

            5                 THE WITNESS:  I know which one it is.

            6                 MS. HERNBRODE:  Okay.  Awesome.  Thank

            7  you.

            8                 MR. MCGINNIS:  Just for purposes of the

            9  record, is there a way we can make it so the whole

           10  slide shows and we're not cutting things off?  The top

           11  is cut off.

           12                 MS. HERNBRODE:  Yeah, that's because I

           13  can't cut and paste correctly, Mark.

           14                 MR. HELM:  Better.

           15                 MR. MCGINNIS:  Oh, so it's not on the

           16  slide material?

           17                 MS. HERNBRODE:  That's the whole slide

           18  because I had to try to cut --

           19                 MR. MCGINNIS:  Well, it's not the whole

           20  slide, that's my point.

           21                 MS. HERNBRODE:  Well, that's my whole

           22  slide.  It's not his whole slide.  And I was worried

           23  about this in terms of breaking it up, but I'll allow

           24  you to object if I ask you about anything that might be

           25  covered on the rest of it.
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            1                 MR. MCGINNIS:  Okay, well, I appreciate

            2  you allowing me to object, but it would be nice to have

            3  the whole slide that he had for this.

            4                 MS. HERNBRODE:  I'm sorry, I misspoke.

            5  It would be very fair for you to object.

            6                 CHAIRMAN NOBLE:  Jody's doing the best

            7  she can.

            8                 Anyway, Joy, if you would identify the

            9  slide number if you are using slides from

           10  Dr. Littlefield's direct presentation.

           11                 MS. HERNBRODE:  This is the only slide

           12  from Dr. Littlefield's direct presentation, from his

           13  PowerPoint, and this was intended to be his Slide

           14  No. 15.

           15                 CHAIRMAN NOBLE:  Thank you.

           16  BY MS. HERNBRODE:

           17      Q.    Dr. Littlefield, you indicated when you

           18  testified about this that the little squiggle of water

           19  in the upper left-hand corner there is the Colorado; is

           20  that correct?

           21      A.    Yes.

           22      Q.    And is the Colorado in this slide meandered

           23  on both banks?

           24      A.    No, and I believe the reason for that is that

           25  the surveyors who undertook the California surveys
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            1  would have done the western bank.

            2      Q.    Is it meandered on even one bank?

            3      A.    I don't know.

            4      Q.    I understand from your testimony today that

            5  you relied on White's A History of Rectangular Survey

            6  for your conclusions about the surveyors' instructions;

            7  is that correct?

            8      A.    Yes.

            9      Q.    Okay.  Would you agree that a meander corner

           10  is a corner established at the intersection of a

           11  standard township or section line with the meander line

           12  near the banks of navigable streams or any meanderable

           13  body of water?

           14      A.    Yes.  It was distinct from the types of

           15  corner posts that were used elsewhere in the survey.

           16      Q.    Would you agree that when a surveyor finds

           17  that a marker of any type would fall in a place where

           18  prevailing conditions would assure its destruction, the

           19  surveyor should place a witness corner?

           20      A.    I don't know the answer to that.

           21      Q.    Okay.  So pass that.

           22            There we go.  If you would turn to Page 2 of

           23  the notebook that is in front of you.

           24      A.    The Tab No. 2?

           25      Q.    No, just page.  There are pages in the bottom
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            1  corner there.

            2      A.    Okay.

            3      Q.    So skip to 2.

            4            This is an excerpt from A History of

            5  Rectangular Survey, the 1894 survey manual, which is

            6  ASLD Exhibit X025, Part 91, Pages 616 to 617.

            7            Can you read Paragraph 1 under the heading

            8  Witness Corners?

            9      A.    Witness corners will be established in

           10  certain cases.  When the true point for any corner

           11  described in these instructions falls where prevailing

           12  conditions would insure its destruction by natural

           13  causes, a witness corner will be established in a

           14  secure position, on a surveyed line if possible, and

           15  within twenty chains of the corner point thus

           16  witnessed.

           17      Q.    Okay.  Can you now turn to Page 3, and if you

           18  would read the bold text there?

           19      A.    Where the riverbank was not suitable for

           20  setting a permanent monument, a witness corner to the

           21  meander corner was set, abbreviated WCMC.

           22      Q.    And I apologize.  That is from a book called

           23  River & Lake Boundaries, ASLD Exhibit 025, Part 94,

           24  Page 14.

           25            Did you read all of White's A History of
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            1  Rectangular Survey?

            2      A.    No, I did not.

            3      Q.    How do you know what sets of instructions a

            4  particular surveyor was using?

            5      A.    I read all of the instructions for the

            6  surveys that were applicable to the Arizona time frame,

            7  and that means I read all of the ones that had been

            8  published.

            9      Q.    But how do you know -- for instance, I

           10  believe one of the surveyor's name was Foreman.  How do

           11  you know what set of instructions Mr. Foreman used?

           12      A.    Because I looked at the date of his survey,

           13  which I believe was 1871, and assuming that he was

           14  working from a surveyor's manual, which the surveyors

           15  were instructed to do, it would have been the 1864

           16  manual, which is the most recent one prior to his

           17  survey.

           18      Q.    So you made the assumption that they got the

           19  most recent manual before they went out and started

           20  surveying?

           21      A.    I think that's a reasonable assumption, given

           22  that it's a five-year gap between the -- more than five

           23  years from when the manual was published and when he

           24  did his surveys.

           25      Q.    Were you aware that there was some publishing
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            1  difficulties with some of the manuals and they were

            2  late in getting out?

            3      A.    No, I was not aware of that.

            4      Q.    I've placed a copy of White's excellent book

            5  there on the table next to you.  Can you tell me where

            6  in the instructions for 1855, 1864, 1881, 1890, 1894 or

            7  1902 it says that a witness corner is to be used for

            8  nonnavigable bodies of water only?

            9      A.    Without reading the book again and taking a

           10  lot of time to do that, I can't do that off the top of

           11  my head.

           12      Q.    Do you recall that that instruction was

           13  explicitly in those instructions?

           14      A.    I don't recall.  It's been a long time since

           15  I've read the book.  I've read the book prior to the

           16  1998 hearings and then reviewed it again in 2005.

           17      Q.    Okay.  In your 2013 report, at Page 26 you

           18  have quote from the 1902 Manual and then paraphrase

           19  what you think the paragraph means.

           20            Can you turn to Page 4 of the notebook?  I'm

           21  trying to keep you from getting a crooked neck, but if

           22  you don't want to flip through the pages, you can just

           23  look at the screen.  Is the paragraph quoted in -- is

           24  this the paragraph that was quoted in your report at

           25  Page 26?
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            1      A.    Yes.  My recollection is that it's in

            2  relation to the 1902 instructions.

            3                 MR. MCGINNIS:  Mr. Chairman, just for

            4  purposes of the record, the notebook she's referring to

            5  I assume is not an exhibit, so the page numbers in that

            6  notebook that are going to show up in the transcript

            7  mean nothing.

            8                 MS. HERNBRODE:  I apologize.  I meant to

            9  do that ahead of time.  Thank you for reminding me.

           10                 The notebook is just for references

           11  between us, and that's why I'm giving you page numbers

           12  and references to the exhibits, so that that will be

           13  what's in the record, rather than the notebook, and

           14  so --

           15                 MR. SPARKS:  I missed that, Joy.  Would

           16  you give that to us again then?  Because I didn't hear

           17  it.

           18                 MS. HERNBRODE:  It's on the slide

           19  itself.  If you can't read that, I will be happy to

           20  read it to you.

           21                 MR. SPARKS:  No, I'm literacy

           22  challenged, but I can't even see it, let alone read it.

           23                 MS. HERNBRODE:  This is ASLD Exhibit

           24  X025, Part 92, Page 717, and it's referencing Page 26

           25  as well of Dr. Littlefield's report.
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            1                 MR. MCGINNIS:  And, again, Mr. Chairman,

            2  to the extent that the notebook she's given him, nor

            3  the slide that's up in front of all of us, is going to

            4  be an exhibit, for purposes of the transcript and for

            5  purposes of the record, I think it's important that we

            6  identify the actual exhibit number, so when we have the

            7  transcript, if we're going to appeal, we can tie his

            8  testimony to the actual exhibit that's in the record.

            9  That's -- it's just a point of clarification.

           10                 CHAIRMAN NOBLE:  Mr. McGinnis, as the

           11  slide appears on the screen, if the title to the slide

           12  was stated into the record, would that be sufficient?

           13                 MR. MCGINNIS:  Yes.  Yes, Mr. Chairman.

           14                 CHAIRMAN NOBLE:  Okay.  Thank you.  Joy,

           15  would you?

           16                 MS. HERNBRODE:  I will do that again.

           17                 CHAIRMAN NOBLE:  Thank you.

           18  BY MS. HERNBRODE:

           19      Q.    So this is ASLD Exhibit X025, Part 92,

           20  Page 717.  I'm asking you to compare it to Page 26 of

           21  your report, and tell me if that's the quote from the

           22  1902 Manual that you have in your report?

           23      A.    I believe it's the 1902 Manual.  It might

           24  have been the 1894.  But it's one of the later manuals.

           25      Q.    But that is the same quote?
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            1      A.    Yes, it is.

            2      Q.    Okay.  Can you now turn to Page 5 of the

            3  notebook, which is Simpson's River & Lake Boundaries,

            4  ASLD Exhibit X025, Part 95, Page 17?  Can you read the

            5  quoted passage here?

            6      A.    Because the term meandering had been applied

            7  (in the 1800s) to some irregular boundaries along the

            8  foot of unsurveyable mountainous land, the 1902 Manual

            9  also cleared up that point by stating that such an

           10  irregular line is really a strict, or fixed, boundary

           11  and not an ambulatory meander which follows a stream or

           12  lake shore.

           13      Q.    Thank you.

           14            GLO surveyors were not directed to examine

           15  the ordinary and natural condition of the river; they

           16  were only observing the river condition on the

           17  particular day of their survey, correct?

           18      A.    Yes.

           19      Q.    You stated that the failure to meander means

           20  a surveyor thought the river wasn't navigable; is that

           21  correct?

           22      A.    That's my conclusion.

           23      Q.    Is it possible that a GLO surveyor would not

           24  meander a navigable river?

           25      A.    I don't know the answer to that.
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            1      Q.    Okay.  Can you turn to Page 6?  This is from

            2  A History of Rectangular Survey, ASLD Exhibit X025,

            3  Part 98, Page 119.  Can you read the highlighted text

            4  there?

            5      A.    In 1859 Surveyor General William W. Chapman

            6  reported that he had surveyed a DLC which laid across a

            7  navigable river, the Umpqua, U-M-P-Q-U-A, without

            8  meandering the river through it, and returned the

            9  portion within the river as part of the total area of

           10  the DLC.  Thus, the bed of a navigable river was

           11  patented; it is presumed that this could pose an

           12  interesting legal problem of ownership, especially if

           13  accretion was involved.

           14      Q.    So in this case a surveyor did not meander

           15  even one side of a navigable river?

           16      A.    That's correct.  But the vast majority of --

           17  there are quite a few different surveyors that surveyed

           18  the Gila River, and my assumption would be that even if

           19  one of them did not do that, that they would all not --

           20  let me see if I can phrase that right.  That they all

           21  not -- they all would not have made the same mistake.

           22      Q.    But there are certainly circumstances

           23  where -- I mean this guy is the Surveyor General of a

           24  state, so presumably he's pretty well-qualified, and he

           25  chose not to survey a navigable river?
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            1      A.    That's correct.

            2      Q.    Are there any instances where any parts of

            3  the Gila are meandered on both banks?

            4      A.    I believe there's one township where it's

            5  meandered in both banks under the provisions of the

            6  1902 Manual, and maybe two townships, which provided

            7  that nonnavigable rivers that were over three chains

            8  wide would be meandered on both banks.

            9      Q.    Where is that township or townships?

           10      A.    I don't remember.  It's discussed in my

           11  report.

           12      Q.    And the location is listed in your report?

           13      A.    Yes.

           14      Q.    If I understand your report correctly, the

           15  federal statute did not define navigability, but the

           16  instructions nonetheless directed surveyors to

           17  determine navigability?

           18      A.    Yes.

           19      Q.    Is it possible that the navigability the

           20  surveyors were considering was for interstate commerce?

           21      A.    I don't know.

           22      Q.    But it's possible?

           23      A.    It's possible.

           24      Q.    If there wasn't a standard, is it possible

           25  that each surveyor had their own standard?
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            1      A.    Unquestionably.

            2      Q.    So Foreman in 1871 concluded the Gila was a

            3  well-defined natural artery of internal communication

            4  and that it had a uniform width of greater than three

            5  chains?

            6      A.    I believe that's right.  I think he surveyed,

            7  actually, two of the townships.  I don't know which

            8  ones you're talking about -- which one you're talking

            9  about.

           10      Q.    And Martineau also found that?

           11      A.    He was the next survey downstream.  I don't

           12  remember what I said about him, but he is discussed in

           13  my report as well.  All of the townships are discussed

           14  in my report.

           15      Q.    Under Tab 6 there's a copy of your report,

           16  and I believe you talk about Martineau at Page 52.

           17      A.    I'm sorry, what page number?

           18      Q.    52.

           19      A.    Which township are you talking about?

           20      Q.    At least one of the ones that Martineau

           21  surveyed, he found it to be a well-defined natural

           22  artery of internal communication with a uniform width

           23  of greater than three chains, I believe.

           24      A.    Martineau apparently surveyed both of the

           25  townships that begin on -- are discussed or begin on
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            1  Page 52.

            2      Q.    Okay.  And did he meander one bank?

            3      A.    For Township 8 South, Range 21 West, he

            4  meandered both banks, and then he explained in his

            5  field notes that he had done that under the terms of

            6  the 1890 instructions, which required him to meander

            7  both banks of nonnavigable rivers that were over three

            8  chains wide.

            9      Q.    Did that also have a well-defined artery of

           10  internal communication?

           11      A.    I think that language didn't exist anymore by

           12  this point.  I think that language had dropped out

           13  after the 1864 manual and was subsequently supplemented

           14  by new language in later editions of the surveying

           15  manual.

           16      Q.    Okay.  How about White?  That's at Page 55,

           17  if you want to skip to that in your report.

           18      A.    You're talking about the 1874 interior survey

           19  of Township 8 South, Range 22 West?

           20      Q.    I believe so.

           21      A.    Yes, it indicates that Theodore White

           22  meandered one bank only, and I believe that's the one

           23  that's in the plat that I had in the PowerPoint, and

           24  it's also in my report.

           25      Q.    Okay.  I believe you testified on direct that
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            1  a well-defined artery of internal communication meant

            2  that there was a road next to the river; is that

            3  correct?

            4      A.    That's my interpretation of what that

            5  language meant.

            6      Q.    Could it also -- it doesn't necessarily mean

            7  that the travel is on land, though?

            8      A.    I don't know how to answer that.  To me, I

            9  took it to mean that it was the way people moved

           10  through a valley area somewhere near the river; but it

           11  did say nonnavigable.

           12      Q.    You're not a surveyor?

           13      A.    Correct.

           14      Q.    Have you read anything that defines that

           15  term, a well-defined natural artery of internal

           16  communication?

           17      A.    No, I haven't.

           18      Q.    White doesn't define it?

           19      A.    No, but the instructions told him if it's

           20  nonnavigable, but is a well-defined artery of internal

           21  communication, then he was to meander one bank.

           22            So it seems to me he determined it was

           23  nonnavigable; and if it's nonnavigable, they wouldn't

           24  be using the river for communication.  They would be

           25  using something near the river.
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            1      Q.    But if they were determining the river under

            2  the federal test for interstate commerce, that doesn't

            3  necessarily mean that the river would be nonnavigable

            4  under any other standard?

            5      A.    That, I can't answer.

            6      Q.    Okay.  Safe to say you've never seen anywhere

            7  a surveying text that defines that term?

            8      A.    Just let me check one thing here.

            9            The federal standard for navigability was the

           10  Steamer Daniel Ball case, which was 1871, which is just

           11  what I was checking; and, you know, I'm not sure if

           12  White would have been aware of that case or not.

           13      Q.    Well, the instructions refer to under

           14  statute.

           15      A.    Yes.

           16      Q.    Steamer Daniel Ball is not under statute.

           17      A.    Correct.

           18      Q.    It's a court case.

           19      A.    Correct.

           20      Q.    Okay.  How long is a chain?

           21      A.    I believe it's 66 feet.  It's been a while

           22  since I've looked it up.  And I -- don't ask me about a

           23  link.

           24      Q.    Don't worry, I'm good with chain.

           25      A.    I've looked those up before, but I think a
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            1  chain is 66 feet, approximately.

            2      Q.    Are you aware that there was a problem with

            3  fraudulently filed land patent applications and land

            4  surveys around 1900?

            5      A.    There were certainly problems with that all

            6  over the country in different places.

            7      Q.    And did any of those things happen in

            8  Arizona?

            9      A.    Certainly.

           10      Q.    Have you ever heard of the Benson Survey

           11  Fraud?

           12      A.    No, I haven't.

           13      Q.    Okay.  This is also A History of Rectangular

           14  Survey, ASLD Exhibit X025, Part 98, Page 159, if you'll

           15  turn to Page 7 of the slides that you have there.

           16            Can you read that surveyed portion, or

           17  highlighted portion?  Sorry.

           18      A.    The Benson Syndicate Frauds extended to

           19  several other Western States.  No direct evidence

           20  exists that Benson operated the swindle in other

           21  States, but the Annual Report of 1887 reported that the

           22  syndicate also extended into Nevada, Oregon, Colorado,

           23  Arizona, New Mexico, Idaho, Montana, Utah and

           24  Washington.  It is probable that after California,

           25  Colorado suffered the worst.
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            1      Q.    And you had never heard of the Benson Survey

            2  Fraud, so you don't know what the fraud was involving?

            3      A.    No.

            4      Q.    Can you turn to the highlighted paragraph on

            5  Page 8 of the notebook, also from A History of

            6  Rectangular Survey, ASLD Exhibit X025, Part 98,

            7  Page 170?  Can you read that highlighted portion for

            8  me, please?

            9      A.    In the 1885 Annual Report, Commissioner

           10  Sparks reported that an average of six examiners had

           11  been on duty in the field in the previous three years.

           12  Many faulty and incomplete surveys were found.  To

           13  prevent further fraudulent work in the field and the

           14  acceptance of fictitious surveys by the government,

           15  Sparks directed the suspension of all examinations of

           16  the plats and field notes in his office on surveys

           17  already contracted for and supposedly executed until

           18  after the surveys were examined in the field.  Some of

           19  the surveys were later canceled and some that had been

           20  suspended, were never officially canceled or

           21  reinstated.  In any case, the examination program did

           22  not completely eliminate fictitious or fraudulent

           23  surveys, though they were reduced.

           24      Q.    Thank you.  The folks you discuss in your

           25  patent chapter all took property with the intention of
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            1  irrigating from the Gila River?

            2      A.    The only ones that declared they were going

            3  to be irrigating from the Gila River were the 20 or so

            4  desert land entries.  The others, they may have

            5  indicated that in their patent files, but I don't

            6  remember.  If they did, I probably would have put it in

            7  my report.

            8      Q.    Okay.  So based on that information, the ones

            9  who indicated they were going to irrigate from the Gila

           10  must have -- there must have been a wet river

           11  year-round there?

           12      A.    You don't have to have a wet river to

           13  irrigate year-round.  You just have to have water at

           14  some point in time or a couple points in time.

           15      Q.    Well, at least during the growing season?

           16      A.    Yes.

           17      Q.    Okay.  Well, let's talk about the Desert Land

           18  Act claims.  If you want to refresh your memory, I'm at

           19  Page 79 in your report.

           20            Brown didn't get his water directly from the

           21  Gila, but from the Buckeye Canal that took water from

           22  the Gila; is that correct?

           23      A.    I believe there was at least one or two

           24  irrigation companies that took the water and then

           25  provided good water to some of these desert land
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            1  entries.

            2      Q.    Okay.  So you wouldn't disagree with me that

            3  Brown was one of those?

            4      A.    Yes, probably.

            5      Q.    Okay.  Hefley applied in 1945?

            6      A.    Who?

            7      Q.    Hefley?  Maybe I'm pronouncing it badly.

            8  H-E-F-L-E-Y?

            9      A.    Is that one of the patentees?

           10      Q.    Yes, from the Desert -- under the Desert Land

           11  Act.

           12      A.    If he's discussed in my report, I'll be glad

           13  to agree with you.

           14      Q.    All right.  He is.  All of these are in your

           15  report.

           16            Bourland applied in 1953?

           17            Yes?

           18      A.    If it's in my report, that's what I said.

           19      Q.    Logan got his water of a canal in 1920?

           20      A.    Correct.

           21      Q.    Forest applied in '25 and notes that the Gila

           22  was dry most of the year at that point?

           23      A.    Right.

           24      Q.    Lacy applied in 1924?

           25      A.    Right.
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            1      Q.    And Ming also in 1924?

            2      A.    Right.

            3      Q.    Okay.  The State Land Disposals, in the

            4  interest of your time and their time and my time, I'm

            5  not going to go through each one; but the earliest one

            6  listed is 1918 to a Canal Company?

            7      A.    Okay.

            8      Q.    The earliest one to a private landowner is

            9  1926?

           10      A.    Okay.

           11      Q.    Have you driven between Tucson and Phoenix?

           12      A.    Yes.

           13      Q.    Can you remember driving over the Gila?

           14      A.    Not specifically.

           15      Q.    You drove -- but you drove the Gila

           16  between --

           17      A.    Oh.  I drove it between Yuma and Phoenix.  I

           18  don't believe it goes to Tucson.

           19      Q.    It doesn't.  I agree with you there.

           20      A.    Okay.

           21      Q.    But you cross over it on the freeway there?

           22      A.    Okay.

           23      Q.    I thought that might have been one of the

           24  points where you looked at the Gila.

           25      A.    I don't remember where I actually looked at
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            1  it.  It's been a long time.

            2      Q.    At the points where you looked at the Gila in

            3  2005, did it look particularly navigable to you?

            4      A.    No.

            5            I should point something out about these

            6  surveys, though, in your -- or I can do it later, if

            7  you would prefer.

            8      Q.    I would prefer that you let Mr. McGinnis ask

            9  you whatever he wants to follow up on.

           10      A.    Okay, I'll be glad to let Mr. McGinnis do

           11  that.

           12      Q.    I'm sure you're going to have a list, so...

           13            Is there a difference between a shallow

           14  channel and a rapid?

           15      A.    I don't know if there is.  I'm not a

           16  hydrologist.

           17      Q.    Okay.  And you're not a boater?

           18      A.    As I said, I've done recreational boating,

           19  but not for many years.

           20      Q.    What depth of water is necessary for a river

           21  to be navigable?

           22      A.    I don't know.

           23      Q.    Are there any other criteria that would have

           24  to be met in order for a river to be navigable?

           25      A.    I think it has to be regular and reliable
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            1  navigation, the way navigation is carried on at the

            2  time of statehood.

            3      Q.    That's if you're seeking to show that the

            4  river is actually used.  What if you're seeking to show

            5  the river is susceptible?

            6      A.    The same criteria.

            7      Q.    You have to have regular commercial use in

            8  order for the river to be susceptible?

            9      A.    Regular and reliable -- capable of regular

           10  and reliable commerce, commercial use.

           11      Q.    So in your mind, there aren't any depth

           12  requirements or width requirements; it's just is there

           13  a wet river reliably there at certain portions of the

           14  year?

           15      A.    Well, I think the Steamer Daniel Ball said

           16  that a river is navigable in law if it's navigable in

           17  fact.  I don't think they established a specific depth

           18  requirement.

           19      Q.    I understand that, but I was wondering -- you

           20  opined as to the Gila River's navigability.  I was

           21  wondering if you had a specific depth requirement?

           22      A.    No, I -- what I meant by opining about the

           23  Gila River's navigability was, in essence, a summary of

           24  what hundreds of other people had observed about the

           25  river.  I'm not setting myself out there as me as an
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            1  individual saying I'm determining this river to be

            2  navigable.

            3            I mean that, in fact, is what ANSAC is

            4  attempting to do.  But what I am doing is I'm

            5  presenting the opinions and the comments and the

            6  documents of literally hundreds of people who offered

            7  descriptions of the Gila River.  Cumulatively, that's

            8  the image that comes off to me, based on all of those

            9  documents and reports and diaries and newspaper

           10  articles.  So that's essentially a summary.

           11      Q.    All right, well, never fear, I'm going to get

           12  into all of those summaries, so...

           13            Page 1 and 2 of your report is the executive

           14  summary, correct?

           15      A.    Yes.

           16      Q.    Okay.  If you look at Page 9 of the notebook,

           17  you'll see an except from your 2013 report with a

           18  sentence I'm going to be asking you about highlighted.

           19      A.    Wait.  Slow down here.  Where are we, now?

           20      Q.    Should be Page 9.

           21      A.    Of my report?

           22      Q.    No, Page 9 of my slides, which is Pages 1 and

           23  2 of your report.

           24      A.    All right.

           25      Q.    Okay.  So that sentence is on Page 2 of your
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            1  report.  If you would like to double-check me, you're

            2  more than welcome to.  But can you read that

            3  highlighted sentence?

            4      A.    The historical record illustrates that the

            5  Gila River was erratic, subject to unpredictable

            6  flooding, prone to channel changes, and blocked by

            7  natural obstacles such as rock outcroppings and

            8  sandbars.

            9      Q.    That statement refers to what the Land

           10  Department has been calling Segment 7 or 8, right?

           11      A.    No, this pertains to the materials that I've

           12  submitted in relation to my -- Segment 8 is -- I can't

           13  remember.  Are -- the numbers go downstream?

           14      Q.    If I tell you that Segments 7 and 8 are the

           15  Salt River confluence down, does that help?

           16      A.    Yes.  Yes, this statement applies to that.

           17      Q.    All right.  Can you show me on a map where

           18  the rocky outcropping that impacted navigability is

           19  located?

           20      A.    I believe it's near Gila Bend.  Some of the

           21  historical documents talk about how the hard rock base

           22  came close to the surface at that particular point, and

           23  it affected the flow of the river because of that.  But

           24  beyond that, I can't tell you off the top of my head.

           25      Q.    So it was a single rocky outcrop?
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            1      A.    Yeah.  There could have been others, but

            2  that's the one I remember.

            3      Q.    Okay.  How did that impact navigability?

            4      A.    In a general sense, just that it was an

            5  obstacle in the river.

            6      Q.    How do you know?

            7      A.    That it impacted navigability?

            8      Q.    Yes.

            9      A.    Again, I'm just reporting what other

           10  historical characters or figures were reporting on

           11  their own.  I believe it was one of the attempted flow

           12  trips down the river expressed an opinion about that,

           13  but I'm just reporting what other historical parties

           14  have said.

           15      Q.    Okay, well, can you find that report for me?

           16  Because I'm actually quite interested in this.

           17      A.    It's going to take me quite a while if you

           18  want me to reread my whole report.

           19      Q.    You are not familiar enough with your report

           20  to be able to find one instance where they're talking

           21  about this?

           22      A.    Not without reviewing the whole report, no.

           23      Q.    Is it your opinion that a river is erratic

           24  for farmers -- a river that is erratic for farmers

           25  would also be erratic for navigation?
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            1      A.    I'm simply reporting here what other people

            2  said about the river, and, you know, other people made

            3  it very clear that the river was very erratic.  I would

            4  assume that if it -- I'm not sure what the proper term

            5  would be.  If it was erratic in relation to potential

            6  boating, then it probably was unreliable for irrigation

            7  water, too.

            8      Q.    But is the reverse true; if it's erratic for

            9  farming, is it necessarily erratic for boating?

           10      A.    I don't know.

           11      Q.    Okay.  Can you define erratic with respect to

           12  navigability?  What are you talking about when you say

           13  erratic in here?

           14      A.    Well, at least two or three of the sources

           15  that I presented in my PowerPoint made it clear that

           16  there were major channel changes that took place

           17  following floods, and I took that -- as well, not to

           18  mention the channel changes, but also that there were

           19  major floods, and I took that to mean my adjective

           20  erratic was a descriptive term for what these parties

           21  had said about the river.

           22      Q.    Was the Colorado River subject to

           23  unpredictable flooding?

           24      A.    Yes.

           25      Q.    So what's the difference in the flood
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            1  patterns between the Colorado and the Gila?

            2      A.    I'm not a hydrologist.  I don't know.

            3      Q.    So if there isn't one, does that make the

            4  erratic part of the statement go away?

            5      A.    Say that again?

            6      Q.    If there isn't a difference in the flood

            7  patterns between the Colorado and the Gila, then does

            8  that mean that the erratic for boating part of your

            9  conclusion goes away?

           10      A.    No.  The Colorado had considerably more water

           11  in it.

           12      Q.    Okay.  How is the sandbar an obstacle of

           13  navigability?

           14      A.    I think that's self-evident.

           15      Q.    Well, explain it to me, please.

           16      A.    It blocks the progress of a boat, or it would

           17  if there were boats attempting -- in fact, I think it

           18  was -- I'm trying to remember who it was with the

           19  pontoon boat that I had in the slide.  He specifically

           20  described that the sandbars were blocking the progress

           21  of his boat, and it was only after he unloaded all the

           22  supplies that he was even able to get past them.

           23      Q.    That was Cooke.

           24      A.    Thank you.

           25      Q.    Was he an idiot?
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            1      A.    Cooke?

            2      Q.    Yeah.

            3      A.    I don't think so.

            4      Q.    So he had been wandering through Arizona,

            5  presumably looking at the Gila River at some point?

            6      A.    Uh-huh.

            7      Q.    And he decided to put two wagons lashed

            8  together with a couple of logs on the river to boat

            9  some of his supplies down; is that correct?

           10      A.    Well, he decided to try it.

           11      Q.    So he's not an idiot.  He's got to be looking

           12  at a river that's pretty big, pretty deep, pretty

           13  consistent?

           14      A.    And he also concluded his attempt to boat it

           15  was a failure.

           16      Q.    Have you ever tried to steer two wagons

           17  lashed to a couple of logs?

           18      A.    No, I haven't.

           19      Q.    Would you imagine that such a craft might be

           20  difficult to steer?

           21      A.    He did make that point in his report.

           22      Q.    Okay.  Are you saying a river with sandbars

           23  can never be navigated?

           24      A.    No.  I pointed that out in my discussion

           25  about the Colorado River.
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            1      Q.    But somehow the sandbars on the Gila are

            2  different than the sandbars on the Colorado?

            3      A.    Because the Colorado has considerably

            4  more water, or at least that's one reason potentially

            5  why.

            6      Q.    Well, if a sandbar changes the depth of the

            7  river so it's only a foot deep on the Colorado and

            8  changes it on the Gila, how is that different?

            9      A.    I think it's the cumulative effect, and I

           10  just have to go back to point out, again, it's hundreds

           11  of people are observing lots of different things about

           12  the river, and some of them are sandbars, some of them

           13  are rock outcroppings, some of them are channel

           14  changes, some of them are floods.  And cumulatively,

           15  nobody is suggesting that the Gila River can be

           16  reliably navigated.

           17      Q.    How is a gravel bed an obstacle to

           18  navigability?

           19      A.    Same answer.

           20      Q.    You don't know?

           21      A.    I don't know.

           22      Q.    Okay.

           23      A.    But it could be just simply difficult to get

           24  a boat past it.

           25      Q.    But you don't know?
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            1      A.    Correct.

            2      Q.    You conclude the Gila was not navigable in

            3  part because someone built a road next to it?

            4      A.    In fact, one of the exhibits that I talked

            5  about in my PowerPoint pointed out that that's why the

            6  materials were hauled by wagon, because they couldn't

            7  use the river, even though it was considerably more

            8  expensive to haul the materials by wagon up the Gila

            9  River.

           10      Q.    Are you aware there are -- but you conclude

           11  that the Gila was not navigable in part because someone

           12  built a road next to it?

           13      A.    In part.

           14      Q.    Are there roads that parallel the Colorado?

           15      A.    Probably in some places.  I don't know.

           16      Q.    Are there roads that parallel the

           17  Mississippi?

           18      A.    Yes, there probably are.

           19      Q.    In your opinion, a river that experiences

           20  channel change within the floodplain can't be

           21  navigable?

           22      A.    Again, it's the preponderance of hundreds of

           23  exhibits of people offering their own opinions about --

           24  in different ways, over different time, people who are

           25  eyewitnesses, who lived there at the time, who are all
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            1  offering different opinions about the river on

            2  different aspects of it.  And none of them are

            3  suggesting that this is a navigable river, other than a

            4  few flakey attempts to put pontoon boats in and perhaps

            5  a few joyriders that tried to get down it and ended up

            6  wading along the way.

            7      Q.    All right.  Well, we'll get to those guys.

            8            If a river changes its channel, why does that

            9  make it unreliable for commercial transport?

           10      A.    It's all of the hundreds of people's

           11  descriptions.

           12      Q.    You don't know; you're just synthesizing the

           13  historical record; is that correct?

           14      A.    Exactly, yes.

           15      Q.    All right.  It looks like you spent some time

           16  looking at boating on the Colorado.  Did any of the

           17  expeditions you looked at use double or triple-bottom

           18  boats?

           19      A.    Not the ones I looked at.

           20      Q.    Did they have trouble with sandbars or

           21  shifting channels?

           22      A.    I indicated that J.C. Ives' expedition had

           23  precisely that problem and that, in fact, one of the

           24  slides I had showed them lining the boat up the river,

           25  and I also indicated that the Wheeler expedition had to
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            1  portage around sandbars and other obstacles on the

            2  Colorado.

            3      Q.    How about rocks, did they have problems with

            4  rocks?

            5      A.    I don't remember about any rocks that were

            6  mentioned in those accounts.

            7      Q.    Is the river in its ordinary and natural

            8  condition when it's in flood or drought?

            9      A.    I'm sorry, what was the question?

           10      Q.    Is the river in its ordinary and natural

           11  condition when it's in flood?

           12      A.    That would be for ANSAC or a court to

           13  determine.  I just report what the historical record

           14  says about the river.

           15      Q.    But you read State v. ANSAC?

           16      A.    Right.

           17      Q.    Do you remember that court directed ANSAC to

           18  consider when the river was in flood?

           19      A.    I don't remember that language, specifically.

           20      Q.    Okay.  So if the court there directed ANSAC

           21  not to consider instances where the river was in flood,

           22  that means we can disregard a whole bunch of your

           23  report that talks about flood; is that correct?

           24      A.    No, it's not correct, because there were many

           25  witnesses who observed the river at multiple times and
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            1  reached conclusions about the nature of the river, and

            2  part of what they reached were conclusions based on the

            3  floods that maybe not at the time of the flood, but

            4  certainly in the aftermath may have had an impact on

            5  the river.

            6      Q.    If you're not supposed to consider the river

            7  in flood, then the descriptions you have of the river

            8  where it's in flood are not things that should be

            9  considered if you're looking at the river in its

           10  ordinary and natural condition?

           11      A.    Well, that would be for ANSAC to

           12  determine.

           13      Q.    Okay.

           14                 CHAIRMAN NOBLE:  Joy?

           15                 MS. HERNBRODE:  Yes.

           16                 CHAIRMAN NOBLE:  Would this be a good

           17  time to take a break?

           18                 MS. HERNBRODE:  It would be a delightful

           19  time.

           20                 CHAIRMAN NOBLE:  Thank you.  We'll take

           21  a ten-minute break.

           22                 (A recess was taken from 2:18 p.m. to

           23  2:31 p.m.)

           24                 CHAIRMAN NOBLE:  Proceed.

           25                 MS. HERNBRODE:  Thank you.
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            1  BY MS. HERNBRODE:

            2      Q.    Is it easier to navigate the river when it's

            3  in flood?

            4      A.    I have no idea.  One of the documents that I

            5  testified, though, in the PowerPoint indicated that the

            6  river was impassable for weeks or a month.  It didn't

            7  identify whether that meant going up or down or across,

            8  though.

            9      Q.    Okay.  Can you look at Page 11 in the

           10  notebook, which is an excerpt from Page 144 of your

           11  report in evidence as evidence item X002?

           12            What is the basis for your statement that the

           13  Gila River had dangerous currents?

           14      A.    Well, I believe one of the material documents

           15  that I testified to earlier today on my direct talked

           16  about the flow is in standing waves, and that's

           17  essentially the type of -- in other words, that there

           18  was a lot of water moving in violent form.

           19      Q.    So standing waves in your mind indicates a

           20  dangerous current?

           21      A.    This is just a summary statement of what all

           22  of the historical parties had been saying about the

           23  river all along.

           24      Q.    So can you point me in your report to a

           25  historic party who said that the Gila River had
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            1  dangerous currents?

            2      A.    Again, it's a summary of what many people

            3  have been saying, had been saying.

            4      Q.    Are you talking about when it's in flood,

            5  that it had dangerous currents, or did it have

            6  dangerous currents when it wasn't in flood?

            7      A.    I was attempting to summarize many different

            8  historical parties' statements about the Gila River.

            9      Q.    So you put into the mix statements about the

           10  Gila River when it's in flood and statements when it

           11  wasn't in flood?

           12      A.    If you would like to take dangerous currents

           13  out, I can live with that.

           14      Q.    Okay.  How about violent; is that when it's

           15  in flood or not in flood?

           16      A.    Again, it's a summary.  And the exhibit that

           17  I talked about that mentioned it was impassable for

           18  weeks and months to me suggests that it was violent.

           19  To me it suggests that the river wiped out the railroad

           20  bridge in 1905, that it was violent.  I don't know if I

           21  have a historical party uses exactly that word.

           22      Q.    Well, let's talk about those 1905 photos that

           23  you showed in your PowerPoint.  I believe all of those

           24  1905 photos, except the one with the woman, were of the

           25  same railroad bridge; is that correct?
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            1      A.    Yes.

            2      Q.    Okay.  And they're all associated with the

            3  1905 floods on the Gila?

            4      A.    Which I believe were some of the biggest ones

            5  there had been up until that time.

            6      Q.    Are you familiar at all with the

            7  international standard for rating rapids?

            8      A.    No.

            9      Q.    Are you aware of any rapids on the Gila?

           10      A.    No, I don't -- if there are, I don't know

           11  anything about them.

           12      Q.    You don't remember any of the historical

           13  figures talking about rapids on the Gila?

           14      A.    Not off the top of my head.

           15      Q.    All right.  Was there a railroad that ran

           16  down next to the Colorado into Mexico?

           17      A.    On the Colorado?

           18      Q.    Down alongside the Colorado and into Mexico.

           19      A.    If there is, I don't know anything about it.

           20      Q.    Would you agree that historical descriptions

           21  of the river are the best source of information about

           22  the river's ordinary and natural state?

           23      A.    I think the historical descriptions are the

           24  best descriptions of the river in general, whether it's

           25  in its ordinary or natural or in its modified form
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            1  following irrigation.  It's -- the statements are what

            2  they are by the historical figures.

            3      Q.    But none of those historical figures

            4  discussed in your report were tasked with applying the

            5  Daniel Ball test to determine if the Gila River was

            6  navigable; is that correct?

            7      A.    I don't know if they were literate enough to

            8  be able to apply the Daniel Ball test.  I don't know if

            9  they even knew such a thing existed.

           10      Q.    None of them that you saw had instructions

           11  that said you will apply the Daniel Ball test to

           12  determine if this river is navigable?

           13      A.    No.

           14      Q.    Okay.

           15      A.    Not that I'm aware of.

           16      Q.    All right.  You mention that Wheeler felt the

           17  Columbia, Sacramento and the Colorado were the only

           18  navigable rivers in the West.  Has that proven to be

           19  true?

           20      A.    I don't believe so.

           21      Q.    Okay.

           22      A.    It was their opinions, and again, I'm only

           23  telling the ANSAC what the historical record contains.

           24      Q.    Can you point me to the historical account

           25  where dories similar to those used by Powell were used


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1464


            1  or attempted to be used on the Gila?

            2      A.    I don't know if there were any.

            3      Q.    So how do you conclude they would have had

            4  difficulty navigating the Gila?

            5      A.    For the same reason I've been explaining all

            6  along.  The conclusions of many people all along the

            7  river all identified the problems with the river.  And

            8  perhaps more to the point, virtually no one suggests

            9  that the river was navigable on a regular and reliable

           10  basis, particularly the booster-type press at the

           11  19th century, which did brag about railroads coming to

           12  towns, did brag about roads coming to towns, did brag

           13  about churches, businesses, the irrigation of the

           14  lands, basically anything that would have been useful.

           15  This kind of booster press didn't mention at all the

           16  fact that the Gila River could be used for navigation,

           17  but it did mention that the Colorado could be used for

           18  navigation.

           19            So by omission, I would assume that if the

           20  press was going to say that navigation on the Gila

           21  would have been useful, they would have said that.

           22  There's a good reason why there are no stories

           23  suggesting that they were bragging about how the Gila

           24  could have been used reliably for navigation.

           25      Q.    Can we get back to the question I actually
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            1  asked you, though, which is, you told me that nobody

            2  you know of used or tried to use one of Powell's white

            3  hull boats, or something similar to it, on the Gila?

            4      A.    I'm unaware that they did.

            5      Q.    Okay.  And I'm presuming you looked at

            6  Powell's, the exploration of the Colorado River and its

            7  canyons, as part of your primary research on the

            8  Colorado River stuff?

            9      A.    A long time ago.

           10      Q.    Okay.  Do you know what the draft of

           11  maneuverability of Powell's boats was?

           12      A.    No.

           13      Q.    His boats were double-ribbed with double stem

           14  and stern posts, and further strengthened by several

           15  bulkheads; does that sound right?

           16      A.    I don't know.

           17      Q.    Did they have watertight compartments to help

           18  keep the boats afloat should they roll over and, also,

           19  to keep supplies dry in case of accidents?

           20      A.    I don't know.

           21      Q.    Do you know if all of the boats he started

           22  with ended up at the bottom of the Grand Canyon when he

           23  was done?

           24      A.    I believe some of them, he lost some of them

           25  along the way, but I'm not positive.
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            1      Q.    Okay.  Are you aware of any accounts where

            2  trappers dragged or anybody else dragged their boat

            3  along the Gila?

            4      A.    I believe the -- there's one newspaper

            5  account of two men who tried to float down from Phoenix

            6  to Yuma, and wound up wading, I believe the phrase was,

            7  happy as mud hens pulling their boat along the way.

            8      Q.    Would that be the Yuma or Bust account?

            9      A.    I believe that's it.

           10      Q.    Okay.  I'm going to, in the interest of not

           11  getting my slides too out of order, I'm going to come

           12  back to that in a little bit.

           13            At Page 95 of your report, you quote Harry

           14  Turner.  If you turn to Page 12 of the notebook, you'll

           15  see the quote I'm talking about, which should be a

           16  little -- 95, that's this.  Okay.  This is out of your

           17  report at Page 95, SRP Exhibit No. X002.

           18            How does Turner's description of a four-foot

           19  deep river, deep enough for steamboats, indicate he

           20  thought the river wasn't navigable?

           21      A.    It's simply offering what his opinion was of

           22  the river.  I'm not suggesting that he concluded it was

           23  not navigable.

           24      Q.    So you would agree that Turner thought the

           25  Gila River was navigable?
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            1      A.    Apparently so, yeah.  He thought at least at

            2  that particular point, that you could float a steamboat

            3  in it.

            4      Q.    And you say that the river would have been

            5  navigable west of that point, but not east.  How do you

            6  conclude that?

            7      A.    I don't see where that appears in this

            8  particular --

            9      Q.    It doesn't appear in this particular thing.

           10  It appears in your report.  This is the man's statement

           11  that is in your report, and from that you conclude that

           12  the river would have been navigable west, but not east

           13  of this point.  How do you get to that conclusion?

           14      A.    Oh.  Because he says it's assuming a much

           15  more river-like appearance, meaning the river has

           16  changed into something, as he points out, had four feet

           17  of water and could float a steamboat.

           18            I'm assuming that what he meant by that is

           19  that upstream from there he didn't feel it was

           20  river-like, quote/unquote.

           21      Q.    Do you know how far upstream from there he

           22  was talking about?

           23      A.    No, I don't, and I don't think he offers that

           24  statement either.

           25      Q.    And do you know how much water and depth you
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            1  need for a steamboat?

            2      A.    I think J.C. Ives opined that it was around

            3  two and a half feet -- I'm not positive -- for at least

            4  his craft.

            5      Q.    So if you're at four feet here where you're

            6  talking about, it could be quite some distance before

            7  the river dropped down to two feet?

            8      A.    It could be, or it could have just come over

            9  a cataract and pooled up.

           10      Q.    But since you're a hydrologist, you can't

           11  tell us?  (Sic)

           12      A.    That's correct.

           13      Q.    All right.  So you don't know what

           14  tributaries or changes in geology occurred that would

           15  have made the Gila more navigable to the west than the

           16  east at this locations?

           17      A.    No.

           18      Q.    Do you know approximately where this location

           19  is?

           20      A.    It may be in my report.  I don't remember.

           21      Q.    Does about 80 miles west of Gila Bend sound

           22  about right?

           23      A.    If that's what it says in my report.

           24      Q.    Would you like to look at Page 95 of your

           25  report?
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            1      A.    I'll take your word for it.

            2      Q.    All right.  You quote Emory on Page 97 of

            3  your report.  You can see the quote I'm talking about

            4  on Page 13 of the notebook.  Again, this is SRP's

            5  Exhibit X002 at Page 97.

            6            Is Emory here discussing the Gila River as an

            7  international boundary, or was he applying the Daniel

            8  Ball test?

            9      A.    I believe he was talking about the

           10  international boundary.

           11      Q.    So a river that shifts 15 feet from side to

           12  side would make it a difficult international boundary?

           13      A.    Yes, it would.

           14      Q.    Emory then goes on to describe the Colorado,

           15  correct?

           16      A.    I don't recall.

           17      Q.    Okay.  If you turn to Page 14 of the

           18  notebook, you'll see Emory's quote from your 2013

           19  report on Pages 97 and 98, SRP Exhibit X002.

           20            Emory states that the Colorado is both

           21  navigable and is also subject to frequent channel

           22  shifting, unstable banks and sandbars; is that correct?

           23      A.    This is his first encounter with the river,

           24  and then a few years later he reversed that opinion and

           25  said it was not navigable.
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            1      Q.    I'm actually asking you about the Colorado.

            2      A.    Oh, the Colorado.  I'm sorry.

            3      Q.    The Colorado was both navigable and subject

            4  to frequent channel shifting, unstable banks and

            5  sandbars, correct?

            6      A.    Yes.

            7      Q.    And I believe your slide this morning of

            8  Michler also described the Colorado as having a

            9  changing channel, shifting sandbars, shifting sands and

           10  sandbars; is that correct?

           11      A.    Yes.

           12      Q.    Okay.  Were native tribes irrigating fields

           13  out of the Gila in 1966, or 1866?  Sorry.

           14      A.    I don't know.  I know they were irrigating up

           15  in the Salt River Valley.  I don't know about along the

           16  Gila.

           17      Q.    Well, let's talk about Richard McCormick's

           18  quote on Page 121 of your report, if you'll turn to

           19  Page 15 of the notebook.  Again, this is Exhibit X002,

           20  Page 121.

           21            McCormick says that half to three-quarters of

           22  the year the Gila is a large river; is that correct?

           23      A.    Yes.

           24      Q.    He doesn't mention it being dry at any time,

           25  correct?
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            1      A.    Well, he says it's comparatively small the

            2  other time.

            3      Q.    But that doesn't mean dry?

            4      A.    I'm just reporting what he says here.

            5      Q.    Okay.  And he doesn't say it's not navigable;

            6  just that it's not navigated?

            7      A.    That's correct.

            8      Q.    All right.  Let's turn to Page 16 of the

            9  notebook, which is from 123 of your 2013 report, SRP

           10  Exhibit X002.

           11            The quote you have there is from the Arizona

           12  Sentinel newspaper.  Can you read the highlighted

           13  portion of the quote?

           14      A.    This is Page 16?

           15      Q.    Yes.

           16      A.    The river has an average width of six hundred

           17  feet and a depth from three to five feet.  This volume

           18  will be increased if anything during the other seasons

           19  of the year, as this is the time when no rainfalls and

           20  no water comes from the mountains to swell the current.

           21      Q.    In January 1873 three individuals floated

           22  from Phoenix to Yuma.  Can you look at Page 17 of the

           23  notebook, which is from Pages 126 and 127 of your 2013

           24  report, SRP Exhibit X002.

           25            Does the article there -- I'll give you a
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            1  minute to read it -- say the river was in flood?

            2      A.    I don't see anything about flood.

            3      Q.    Does the article say they had any

            4  difficulties?

            5      A.    In their opinion, they made it from wherever

            6  they started upstream.

            7      Q.    Phoenix.

            8      A.    From Phoenix they made it to Yuma.

            9      Q.    Do you consider this trip successful?

           10      A.    Apparently they made it down there.

           11      Q.    Do you consider this a successful trip?

           12      A.    It's a demon -- I'm reporting for what people

           13  said at the time.  They apparently made it successfully

           14  from Phoenix to Yuma.

           15      Q.    So these guys thought it was successful?

           16      A.    They thought it was successful.

           17      Q.    All right.  You then talk about a planned

           18  expedition in 1881 on Page 128 of your 2013 report, if

           19  you'll turn to Page 18 of the notebook.  This is SRP

           20  Exhibit X002, Page 128.

           21            You opine that this planned expedition is

           22  likely the Yuma or Bust expedition.  Do you have any

           23  basis, other than the closeness in time, to assume this

           24  is so?

           25      A.    This is just an educated guess, the proximity
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            1  in time.

            2      Q.    Proximity in time is the basis for it,

            3  though?

            4      A.    Yes.

            5      Q.    All right, Yuma or Bust.  Turn to Page 19 of

            6  the notebook, which is from your 2013 report at

            7  Page 128.

            8            I see you left some of the second quote out

            9  here.  Do you have the complete text somewhere?

           10      A.    I would have a copy of the news story.  I

           11  don't know if I --

           12      Q.    You don't have it with you?

           13      A.    No.

           14      Q.    Okay.  Does this sound like the complete

           15  text:  The officers of the Yuma or Bust returned on

           16  today's stage.  They report having arrived safely at

           17  Yuma six days out from this port.  We have advice,

           18  however, that the boat reached Gila Bend and busted.

           19  The liquor having given out three days before, the crew

           20  subsisted on bacon straight, and during great

           21  hardships, being compelled to wade in the water the

           22  greater portion of the time and push the craft ahead of

           23  them.  The Yuma papers may enlighten us as to which

           24  account is correct, unless they have been bought off.

           25            Does that sound correct?
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            1      A.    That's correct.

            2      Q.    Is drinking and boating ever a good idea?

            3                 MR. HELM:  Yeah.

            4                 THE WITNESS:  Well, I would presume not.

            5  BY MS. HERNBRODE:

            6      Q.    In your opinion, this trip was unsuccessful?

            7      A.    I think it was -- I think it sounds like it

            8  was unsuccessful.

            9      Q.    Okay.  So you're willing to opine on the

           10  unsuccessful ones, but you're not willing to opine on

           11  the successful ones?

           12      A.    I'm not willing to infer that the entire

           13  river is navigable for I think it's normal and -- in

           14  its normal state based on just a small number of

           15  joyriders who made it down the river, when hundreds of

           16  other people at the time concluded to the contrary; or

           17  alternatively, because major promoter/booster

           18  newspapers did not offer the opinion that they thought

           19  the river was navigable, and because it was not

           20  regularly navigated.

           21      Q.    Okay.  But I asked you not what your opinion

           22  was overall.  I asked you about these specific trips.

           23  And you were willing -- you were not willing to opine

           24  that the January 1879 trip was successful, but you're

           25  now willing to opine that these folks, who apparently
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            1  had a pretty good time and may, in fact, have made it

            2  to Yuma -- although, they had a fight with the

            3  newspaper editor, so who knows -- were unsuccessful.

            4            So I'm just trying to clarify here.  You are

            5  willing to opine it's unsuccessful.  You're not willing

            6  to opine it's successful?

            7      A.    What was the 1879 one you're talking about?

            8      Q.    That's the three guys I had you read the

            9  whole big, long quote.  That's the three guys who

           10  floated from Phoenix to Yuma, wasn't in flood, they

           11  didn't have any difficulties.

           12      A.    They obviously made a successful trip.

           13      Q.    So that is successful?

           14      A.    Yes, that's what the article says.

           15      Q.    Does this article say it's unsuccessful, they

           16  were unsuccessful?

           17      A.    Some people thought it was unsuccessful

           18  because they, quote, busted, unquote, and I reported

           19  that.

           20      Q.    Okay.  Let's talk about the Howard family

           21  trip in 1849.  If you'll turn to Page 20 of the

           22  notebook, which is from Page 131 of your 2013 report,

           23  SRP Exhibit X002.

           24            Do you consider this trip unsuccessful?

           25      A.    They made it successfully down the river, but
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            1  the military downriver from them apparently was so

            2  concerned that someone would attempt this, that they

            3  sent an expedition to meet them.  Although, as it

            4  turned out, it wasn't necessary.

            5      Q.    And where does it say it was the state of the

            6  river that worried Lieutenant Couts?

            7      A.    It's in the context in which the article is

            8  written, as I recall.

            9      Q.    Are you familiar with the Oatman Massacre on

           10  the Gila that took place between Gila Bend and Yuma in

           11  1851?

           12      A.    No, I'm not.

           13      Q.    Are you familiar with any other accounts in

           14  the 1840s or 1850s where small groups of whites were

           15  attacked while they traveled on their way to Yuma?

           16      A.    I'm not familiar, but I'm assuming that's why

           17  the Fort was at Yuma, was to help prevent that type of

           18  thing.

           19      Q.    Okay.  Let's look at the November 1890 to

           20  April 1891 trip.  You only have a portion of the

           21  article in your 2013 report on Page 134 and 135, so I'm

           22  going to show you the complete article.  Unfortunately,

           23  it's a little blurry in the notebook at Page 21, so you

           24  may want to turn to Tab 7 of the notebook, which has a

           25  better copy of ASLD evidence item No. X004, Part 20.
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            1      A.    Tab --

            2      Q.    7.

            3      A.    7.

            4      Q.    Okay.  Let me see if I can read it, and you

            5  can tell me if I get it wrong, okay?

            6      A.    Okay.

            7      Q.    Two men arrived here last week who have

            8  accomplished the dangerous feet of navigating the Gila

            9  River from source to mouth.  About a year ago they

           10  started from Los Angeles in a wagon and went on a

           11  prospecting trip through Southern Arizona into New

           12  Mexico.  About six months ago they sold their horses

           13  and wagon and started down the Gila in a boat of their

           14  own making.  Their starting point was in the Black

           15  Range of New Mexico where the Gila has its source.

           16  They say the scenery in the canyons of the Gila is

           17  nearly as grand as the Colorado canyons.  They met with

           18  no special incident until the high water of the

           19  February floods began to come down.  Their boat was

           20  upset and lost but they built another and started on.

           21  In some of the canyons the water rose to enormous

           22  heights owing to the narrow channel in which it was

           23  confined.  The crookedness of the river makes its

           24  total length about 800 miles.  The men hunted and

           25  trapped on the way but met with only very moderate
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            1  success.  They claim to be the first who ever made it

            2  in a boat -- who ever made in a boat the whole length

            3  of the river (sic).

            4            Did I read that right?

            5      A.    Yes, you did.

            6      Q.    Was this trip unsuccessful?

            7      A.    Clearly, from what it says in the news

            8  article, they made it down the river.

            9      Q.    So it's successful?

           10      A.    That's what the article says.

           11      Q.    They seem pretty matter of fact about losing

           12  their boat and building another one, don't they?

           13      A.    Yes.

           14      Q.    Was there a good map of the length of the

           15  Gila River available in 1890?

           16      A.    I don't know.

           17      Q.    Were these guys using the Gila for trade and

           18  travel?

           19      A.    Well, let me correct that.  There were the

           20  U.S. General Land Office survey plats, but I doubt very

           21  much that these guys used those.

           22      Q.    It wasn't commonly -- there wasn't a river

           23  guide available at that time?

           24      A.    No.

           25      Q.    Were they using the Gila for trade and


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1479


            1  travel?

            2      A.    They were using the Gila River for whatever

            3  the newspaper article says they were using it for.  Did

            4  it say trade and travel?  After your reading it, I

            5  don't recall.

            6      Q.    It said that they hunted and trapped on the

            7  way.

            8      A.    Okay.

            9      Q.    So is that --

           10      A.    Then that's what they did.

           11      Q.    So is that trade and travel?

           12      A.    I don't know.  I don't know whether they were

           13  doing that for commercial purposes or just for their

           14  own food and entertainment.

           15      Q.    Okay.  Let's look at your near-drowning story

           16  from August 1893.  Please turn to Page 22 of the

           17  notebook, which is from your 2013 report at Page 135,

           18  SRP Exhibit X002.

           19            The water must have been pretty deep, right?

           20      A.    I would think so.

           21      Q.    Doesn't say how far up the Gila they were,

           22  does it?

           23      A.    No.

           24      Q.    Are you aware that the Stantec report

           25  concluded that the backwaters of the Colorado extend
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            1  only 2.5 miles up the Gila?

            2      A.    I know that there is such a determination by

            3  somebody.  I don't know by whom.

            4      Q.    Have you seen any evidence in the record that

            5  disputes the 2.5 mile conclusion?

            6      A.    I don't remember.

            7      Q.    Okay.  In your report, also on 135, you talk

            8  about steamboat excursions up the Gila.  Please turn to

            9  Page 23 of the notebook, which is your 2013 report,

           10  X002, at 135.

           11            What is the basis for your conclusion that

           12  the steamboat operated only on Colorado flood flows?

           13      A.    It says that in the article:  The Gila is

           14  navigable a long distance up from Yuma at present, due

           15  to the backing of the waters of the Colorado.  In the

           16  Colorado, the flow is very large, due to the meltage of

           17  the snows in Colorado and Utah.  Steamboat excursions

           18  up the Gila from Yuma are the rage of late.

           19      Q.    In your 1998 report you talk about a

           20  steamboat that operated for seven years on the Gila; is

           21  that correct?

           22      A.    I believe I did.

           23      Q.    Is that this steamboat?

           24      A.    I don't know.

           25      Q.    During your direct testimony you referred to
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            1  some secondary sources that you looked at regarding

            2  steamboats on the Gila to Dome.  Can you tell me what

            3  those secondary sources are?

            4      A.    I don't remember what they were.

            5      Q.    They're not in your report?

            6      A.    No.

            7      Q.    Which of your historical accounts included in

            8  your report did not take place during flood conditions?

            9      A.    Say that again?

           10      Q.    Which of the historical accounts included in

           11  your report did not take place during flood?

           12      A.    Is this an A, B or C choice question?

           13      Q.    I picked some out; but the Howards?

           14      A.    I don't remember whether they were in flood

           15  condition or not.

           16      Q.    Those are the ones that had the baby on the

           17  way.

           18      A.    Right, and they named it the Gila, I believe.

           19      Q.    Yes.

           20      A.    Yeah.

           21      Q.    You don't remember whether that was a flood

           22  or not?

           23      A.    No, I don't, and I'm not even sure if the

           24  article mentioned that.

           25      Q.    All right.  Yuma or Bust?
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            1      A.    Probably not a flood condition, because they

            2  got stuck in sandbars, but I don't remember from the

            3  article.

            4      Q.    The November 1890 trip?

            5      A.    Those were the guys that came down all the

            6  way from New Mexico?

            7      Q.    Yeah.

            8      A.    I don't remember.

            9      Q.    All right.  Were Powell's boats actually

           10  white hulls, not necessarily straight dories?

           11      A.    I don't know.

           12      Q.    Can you articulate the differences between

           13  the title navigability and navigable -- I'm sorry.

           14  Strike that.  Let me try again.  I'm getting tired, but

           15  you'll be happy to know I'm on the last page of my

           16  questions.

           17      A.    Okay.

           18      Q.    Can you articulate the difference between

           19  title navigability and interstate commerce navigability

           20  tests?

           21      A.    No, I can't.

           22      Q.    Okay.  You've indicated several times you

           23  synthesized the historical information available,

           24  correct?

           25      A.    Yes.
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            1      Q.    Isn't it a historian's job to look at all the

            2  evidence available?

            3      A.    All that can be reasonably accomplished

            4  within time and budget.

            5      Q.    You did not include in your report James O.

            6  Pattie's canoe use on the Gila, correct?

            7      A.    Apparently not.

            8      Q.    And you didn't include either of Stanley

            9  Sykes' trips, either in the 1890s or 1909?

           10      A.    I don't recall the Sykes trip.

           11      Q.    And you didn't include J.K. and George Day's

           12  1891 to '92 trip?

           13      A.    I don't know that trip.

           14      Q.    And you didn't include Adams and Evans' 1895

           15  trip?

           16      A.    I don't know that one either.

           17      Q.    Nor Lieutenant Gully and Richardson's

           18  sometime prior to 1896 trip?

           19      A.    I don't know that one either.

           20      Q.    Okay.  Are there any other trips that you do

           21  remember that you didn't include?

           22      A.    The ones that I remembered or had materials

           23  for I included.

           24      Q.    Okay.  Did you look at the ASLD's report at

           25  some point prior to publishing your 2013 report?
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            1      A.    Not for a long time.

            2      Q.    Okay.  You told me that the reports of

            3  boating aren't all that voluminous on the Gila; is that

            4  correct?

            5      A.    Yes.

            6      Q.    So why only choose a limited number of

            7  boating accounts to go in there?

            8      A.    Perhaps because some were redundant, perhaps

            9  because I obviously missed some of them, and perhaps

           10  because, also, the vast majority of the hundreds of

           11  parties that observed the river reached the conclusion,

           12  either implicitly or explicitly, that it was not

           13  navigable.

           14            The weight of the evidence, the preponderance

           15  of the evidence, to use, I guess, a legal term, is so

           16  overwhelming when you look at all of the different

           17  parties, that, well, just cumulatively there are

           18  hundreds and hundreds of examples of people either

           19  explicitly saying it's not navigable or navigated or

           20  making the opposite implicit assumption by not bragging

           21  about it as one of the attributes of the area.

           22      Q.    I get that you feel that the evidence that

           23  you looked at shows nonnavigability.  The point here I

           24  was making is that you didn't include a bunch of

           25  evidence that showed navigability.
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            1      A.    I think even if you included all of those

            2  exhibits or documents, it still would not even come

            3  close to outweighing the material that I did include.

            4            So it's still, the balance of the information

            5  is so overwhelming, even if we were just to say, yes,

            6  let's include all the exhibits you're talking about, it

            7  doesn't change what the cumulative effect is that all

            8  these hundreds of other parties explicitly or

            9  implicitly are saying about the Gila River.

           10      Q.    Let me check with my co-counsel here and see

           11  if there's anything else.

           12                 MS. HERNBRODE:  Thank you,

           13  Dr. Littlefield.

           14                 THE WITNESS:  You're welcome.  Did you

           15  want this back?

           16                 MS. HERNBRODE:  I'm pretty sure you

           17  don't want it.

           18                 THE WITNESS:  Or should I hang on to it

           19  for somebody else to question me on?

           20                 MS. HERNBRODE:  I didn't share it with

           21  anybody else, so they're on their own.

           22                 THE WITNESS:  Okay.

           23                 CHAIRMAN NOBLE:  Is there someone else

           24  who would like to examine Dr. Littlefield?  Mr. Helm?

           25                 MR. HELM:  I can start.
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            1                 CHAIRMAN NOBLE:  Sure.  We'll take our

            2  next break in about half an hour.

            3                 MR. HELM:  I was just going to suggest

            4  that you might want to take a quick five while we get

            5  set up.

            6                 CHAIRMAN NOBLE:  Let's take a quick

            7  five.

            8                 (A recess was taken from 3:01 p.m. to

            9  3:05 p.m.)

           10                 CHAIRMAN NOBLE:  Many of you observed

           11  that during the break preceding this one, Commissioner

           12  Henness left.  We deemed it appropriate that any

           13  Commissioner who participates in any part of a hearing

           14  on a stream, if they are absent or leave for a reason,

           15  then the transcript and the record will be made

           16  available to them prior to the time that deliberations

           17  begin.

           18                 Now, Mr. Helm, you may begin.

           19                 COMMISSIONER ALLEN:  We're missing

           20  Commissioner Horton.

           21                 CHAIRMAN NOBLE:  Oh, are we missing

           22  Commissioner Horton?

           23                 MR. HELM:  Do you really want me to

           24  start?

           25                 CHAIRMAN NOBLE:  I do not want you to
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            1  start.

            2                 (A brief recess was taken.)

            3                 CHAIRMAN NOBLE:  Go ahead, Mr. Helm.

            4                 MR. HELM:  We're ready?

            5                 CHAIRMAN NOBLE:  We will add one

            6  postscript to that previous announcement.  We will

            7  never go with less than a quorum.

            8

            9                     CROSS-EXAMINATION

           10  BY MR. HELM:

           11      Q.    Hello, Dr. Littlefield.  Good to see you

           12  again.

           13      A.    Good to see you, Mr. Helm.

           14      Q.    We've done this several times, haven't we?

           15      A.    I believe so.

           16      Q.    Yeah.  Always fun.  May not be for some

           17  people.  That's only from my viewpoint.

           18            In your executive summary, you state on

           19  Page 1 that the purpose of this study is to add further

           20  information about the historical characteristics of the

           21  Gila River to comply with Winkleman.

           22            First of all, I would like to get a couple of

           23  things straight.  You've read Winkleman?

           24      A.    Yes.

           25      Q.    You've read PPL?
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            1      A.    Yes.

            2      Q.    Have you read Defenders?

            3      A.    Yes.

            4      Q.    Have you read Oklahoma versus the United

            5  States or paren Texas, however you want to look at it?

            6      A.    No.

            7      Q.    Have you read Holt State Bank?

            8      A.    No.

            9      Q.    What other Supreme Court decisions from the

           10  Supreme Court of the United States have you read that

           11  bear on navigability?

           12      A.    I believe the 1931 Utah case.

           13      Q.    Okay.  Anything else?

           14      A.    I already said I've read Daniel Ball.

           15      Q.    Right.

           16      A.    Those are the ones that I remember.

           17      Q.    Okay.  Now, in our other conversations that

           18  we have had over time, you have told me that you were

           19  not trying to present evidence to a court standard,

           20  fair enough?

           21      A.    You would need to show me where I said that.

           22  I don't remember.

           23      Q.    You won't -- do you want to take issue with

           24  any of your characterizations about the legal standards

           25  as they apply to your reports that you have testified
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            1  to in your earlier testimony?

            2      A.    As I explained in my direct testimony, I'm

            3  not an attorney and I'm not offering legal opinions.

            4      Q.    As I understood it, you weren't trying to

            5  comply, with any of your reports, to make them comply

            6  with any particular legal standard, whether it be

            7  Winkleman or Daniel Ball or what have you; you're just

            8  reporting what you found on the ground?

            9      A.    Correct.

           10      Q.    Now, you state on Page 3 of your report that

           11  Winkleman requires that a fuller awareness of how human

           12  activities and man-made structures on the Gila River

           13  have affected the stream's ordinary and natural

           14  condition, fair enough?

           15      A.    Yes.

           16      Q.    Would you explain to me what you mean by that

           17  statement?

           18      A.    I would understand that to mean to take into

           19  consideration what the Gila River would have been like

           20  had there been no man-made obstructions on the river

           21  upstream from there, but that obviously since they were

           22  there, they needed to be considered.

           23      Q.    That's all it means?

           24      A.    I don't know anything more than that as a

           25  legal matter.
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            1      Q.    I've got Winkleman here.  Would you like to

            2  look at it again to see if it says some other things?

            3      A.    If you want to tell me what it says, I'll be

            4  glad to go with your word on it.

            5      Q.    Well, ordinary and natural, does Winkleman

            6  deal with ordinary and natural?

            7      A.    I don't know.  I don't remember.  It's been a

            8  while since I read it.

            9      Q.    So you don't really recall any of the

           10  specifics of Winkleman?

           11      A.    No.

           12      Q.    Did you have them fully in mind when you

           13  wrote your report?

           14      A.    What I had in mind was to expand upon the

           15  information in the previous reports, and as I already

           16  just mentioned, I was not attempting to meet any

           17  particular legal definition; but since I knew since the

           18  year 2005, that there were better sources, particularly

           19  for historical newspapers and historical photographs, I

           20  felt that those would provide additional examples of

           21  what various historical parties perceived the river to

           22  be like.

           23      Q.    You understand that one of the requirements,

           24  legal requirements, is that the Commission view the

           25  Gila River in its ordinary and natural condition to
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            1  make their determination of whether it's navigable or

            2  not?

            3      A.    That's my understanding, yes.

            4      Q.    Tell me what you did to determine -- well,

            5  let me back up.

            6            First off, you also understand that ordinary

            7  and natural are considered by the courts of this state

            8  to be two separate categories?

            9      A.    That, I don't know.

           10      Q.    Tell me what you did to determine the river

           11  in its natural condition.

           12      A.    Again, all I did is, I added more examples of

           13  what various historical parties at different points in

           14  time, how they perceived the Gila River.  And I believe

           15  it's up to either the Arizona Navigable Stream

           16  Adjudication Commission or a court to determine whether

           17  those particular examples are useful in helping to

           18  understand what they are required to do under law.

           19      Q.    So for these hundreds of opinions that you

           20  have given to the Commission to make a decision on, you

           21  have not expressed any opinion as to whether any of

           22  these exhibits, whatever they were, were talking about

           23  the river in its natural condition, correct?

           24      A.    I don't know how that's different from

           25  ordinary.
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            1      Q.    Okay.  But is that correct?  Am I correct?

            2      A.    Well, going back in time, some of them

            3  obviously must have because some of those exhibits were

            4  created before there were any at least non-Indian dams

            5  on the river.  So I would assume that going far enough

            6  back in time, you would find parties who commented

            7  about the river prior to any non-Indian diversion dams

            8  or other works.

            9      Q.    Let me just read you a little bit from State

           10  ex rel. Winkleman versus Navigable Stream Adjudication

           11  Commission, at Page 241:  Thus, a river in its --

           12  uncultivated, as land, in paren.  Thus a river in its

           13  natural condition would be one untouched by

           14  civilization, i.e., man-made diversions.

           15            That's the definition of natural from

           16  Winkleman, okay?

           17      A.    Okay.

           18      Q.    What did you do in your report to tell the

           19  Commission about Arizona, and particularly the Gila

           20  River, untouched by civilization?

           21      A.    I didn't attempt to do that at all.  That's a

           22  legal conclusion.  As I have just explained, I

           23  attempted to add more evidence that would help clarify

           24  what the Gila River was like at certain points in time

           25  authored by historical parties.  What that means in the
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            1  legal context, I don't know.

            2      Q.    Those are all post the start of civilization,

            3  at least in Arizona --

            4      A.    Correct.

            5      Q.    -- correct?

            6      A.    I think the earliest one that I have is 1775,

            7  the Garces.

            8      Q.    Right.  And most of them, some even go into

            9  the 1950s?

           10      A.    Correct.

           11      Q.    So it's fair to say none of them are

           12  precivilization?

           13      A.    That's true.  Pre if you're talking about

           14  Indians as well.

           15      Q.    Okay.  Let me read you the definition of

           16  ordinary from Winkleman, okay?

           17      A.    Okay.

           18      Q.    The word ordinary means occurring in the

           19  regular course of events; normal; usual.  Accord, and

           20  it gives some citations, and it goes on, defining

           21  ordinary as in part customary; usual; and normal, and

           22  then gives a citation.  And then it says, describing

           23  drought conditions on the Mud River as exceptional and

           24  not usual conditions, recognizing an occasional

           25  tendency to emphasize the exceptional condition in
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            1  times of temporary high water and to disregard the

            2  ordinary condition prevailing throughout the year.

            3            What did you do in your report to tell the

            4  Commission about the ordinary flow of the Gila River?

            5      A.    I'm going to give you the same answer as

            6  before.  I provided more examples --

            7      Q.    I would like it on the record, so give it.

            8      A.    -- and if the Commission feels that those

            9  examples aren't relevant, then they can disregard

           10  those.

           11      Q.    And you didn't give the Commission, as the

           12  person who read the primary source, an opinion on

           13  whether the source you were referring to was talking

           14  about the river in its ordinary condition, correct?

           15      A.    I did not offer a legal opinion, correct.

           16      Q.    You didn't offer a historical opinion either,

           17  did you?

           18      A.    I provided the evidence from which the

           19  Commission can reach their own conclusion.

           20      Q.    And you didn't provide a historical opinion

           21  about whether anything was natural either, did you?

           22      A.    That's correct.

           23      Q.    And it's fair to say, I would take it, that

           24  your report certainly doesn't separate those two

           25  conditions, natural and ordinary, into anything
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            1  identifiable in the report, correct?

            2      A.    That's correct.

            3      Q.    And is it also fair to say that you made no

            4  attempt to determine whether anybody was talking about

            5  a natural condition, right?

            6      A.    No.  I just presented what the historical

            7  evidence showed from a particular historical party at a

            8  certain point in time.

            9      Q.    And your answer would be the same for the

           10  ordinary condition?

           11      A.    Correct.

           12      Q.    Now, you said you read the PPL decision?

           13      A.    A while ago.

           14      Q.    Okay.  Did you read the portions of it that

           15  dealt with segmentation?

           16      A.    I recall that the Supreme Court said that

           17  segmentation had to be taken into account, and simply

           18  the fact that portages could be made did not

           19  necessarily make a river navigable.

           20      Q.    Is there anything in your report that deals

           21  with segmentation on the Gila River?

           22      A.    No.

           23      Q.    Is there anything in any of the testimony

           24  that you've given that deals with segmentation on the

           25  Gila?
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            1      A.    Only to the extent that some of these

            2  witnesses identified which part -- where they were when

            3  they observed the Gila or talked about the Gila.

            4      Q.    And there's nothing in your PowerPoint that

            5  dealt with segmentation?

            6      A.    If you're talking about the way the State

            7  presented the case, no, I did not do any kind of

            8  segmentation like that.

            9      Q.    There's nothing that says you should cut this

           10  river off, this segment off at X point, because this is

           11  where a river comes in and meets the Gila?

           12      A.    No, there's nothing in there like that.

           13      Q.    And it's fair to say you don't have any

           14  opinions here about segmentation of the Gila River?

           15      A.    Correct.

           16      Q.    Can you just kind of give me your

           17  chronological period that you studied went from X to Y,

           18  what the X and the Y were?

           19      A.    I think the earliest period was the Garces

           20  diary or journal entry from 1775.

           21      Q.    Okay.

           22      A.    And I did not attempt to go back and describe

           23  any Indian uses on the river.  So late 1700s to -- I

           24  understood that I needed to address statehood in 1912,

           25  but I went past that to some extent where I thought
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            1  that some of the later, in particular the photographs,

            2  helped convey an understanding of the Gila River.  I

            3  think the latest photo that I've got is maybe 1940, if

            4  I remember right.

            5      Q.    Now, you talk about on Page 6 of your report

            6  three newspapers that you conducted research in.  The

            7  Arizona Weekly Gazette, the Yuma Examiner and the

            8  Arizona Sentinel?

            9      A.    May I take a look?

           10      Q.    Sound familiar?

           11            Oh, sure, go right ahead.

           12      A.    Which page are you on, again?

           13      Q.    6.

           14      A.    Yes, I see where the three newspapers are

           15  mentioned.

           16      Q.    As I sum that up looking at the various

           17  dates, they cover the period 1909 to 1915, correct?

           18      A.    That's the period for which those newspapers

           19  were available on microfilm.

           20      Q.    Is that the only period you looked at?

           21      A.    Well, you didn't read, obviously, the rest of

           22  this particular paragraph, because it says,

           23  supplementing this initial work, a considerable amount

           24  of additional research in historical newspapers was

           25  conducted in online Arizona newspaper collections, many
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            1  of which only recently became available for online

            2  key-word searching.

            3            So there were many more Arizona newspapers

            4  that I examined since 2005 from online sources, and I

            5  don't know what the runs, runs meaning when the paper

            6  begins that's available historically and ends, I don't

            7  recall what those runs were.  But in any event, that's

            8  one of the areas that I enhanced the historical

            9  research on.  So it's not just those three newspapers,

           10  in other words.

           11      Q.    So you looked at other newspapers, but I

           12  don't know what ones you looked at and when you looked

           13  at them, do I; and you didn't cite them anywhere in

           14  here, did you?

           15      A.    No, that's completely wrong.

           16      Q.    Okay.  Where are they?

           17      A.    If you look at the section describing

           18  historical newspapers, you'll see many newspapers that

           19  are discussed, from the Weekly Miner, which was printed

           20  in Prescott.  I don't remember all of them, but there

           21  are many other articles that are listed in the section

           22  under Newspapers that are from these online sources.

           23      Q.    Okay, so I've got to go to a different

           24  section.  You didn't give me a citation to look at in

           25  this portion, right?
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            1      A.    I'm only just describing in this portion in

            2  general where the research was done.  The specifics of

            3  what I included is in the main body of the report.

            4      Q.    Can we agree that for the time frame of these

            5  three papers, that we were talking about 1909 to 1915?

            6      A.    That may have changed with the online

            7  newspaper archival sources.  I don't recall whether

            8  those sources expanded the chronological range of those

            9  dates or not.

           10      Q.    Do you recall, when you say expanded the

           11  chronological date, would it have been back in time or

           12  forward in time?

           13      A.    It could have been both.  I don't know.  If

           14  you go to the newspaper archive sources, I'll be glad

           15  to give them to you.

           16      Q.    We'll get to them.  Don't.  Be patient.

           17      A.    Okay.

           18      Q.    But can we agree the three that are mentioned

           19  here encompasses the period 1909 to 1915?

           20      A.    Yes, that was the initial research, and as

           21  I've said, I've done more.

           22      Q.    Can we also agree that the Gila River was

           23  completely diverted during that time frame?

           24      A.    I don't know whether it was completely

           25  diverted or not.  I know there were diversions.  The
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            1  extent of those, I don't know.

            2      Q.    Okay.  Do you know that the Roosevelt Dam was

            3  built, right?

            4      A.    Correct.  1910 is when it was completed.

            5      Q.    Right.  And do you know what other

            6  diversions?  Was Gillespie still there?

            7      A.    I believe Gillespie was still there until the

            8  flood wiped it out fairly recently.

            9      Q.    I'm familiar with it.

           10      A.    Yeah, and some of the Salt River Project dams

           11  were built post-Roosevelt Dam, too.

           12      Q.    Tell me -- you talk about at least a goodly

           13  portion of your report deals with time 1905 to 1940,

           14  some period in there, right?

           15      A.    Yeah, a large portion of it.

           16      Q.    And to that extent, the Gila River at some

           17  point in there was completely diverted, wasn't it?

           18      A.    I don't know if it was completely or not.  I

           19  don't have that information.  I just know that portions

           20  of it were.  I don't know --

           21      Q.    It was dry, wasn't it?

           22      A.    I don't know.

           23      Q.    Okay.  So let me put it this way:  The Gila

           24  River as it impacts Segments 7 and 8, what you would

           25  think of as the lower Gila from the confluence of the
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            1  Salt down, was completely diverted?

            2      A.    I just answered your question.

            3      Q.    Is that still an I don't know?

            4      A.    I don't know the extent to which it was

            5  diverted, as I just said.  I know that there were major

            6  diversions, but the extent to which it was diverted I

            7  don't know.

            8      Q.    Was it so diverted that it was no longer a

            9  perennial river?

           10      A.    I don't know.

           11      Q.    If one assumes that it was diverted in that

           12  fashion, would one expect newspapers to extoll the

           13  great value of the Gila River for transportation?

           14      A.    Well, there's a flip side to that.  One would

           15  also expect to find navigation interests who complained

           16  about the complete diversion of the Gila River and how

           17  that interfered with their business, and there are no

           18  newspaper articles that discuss that either.

           19      Q.    Well my point is, if it's been diverted,

           20  doesn't your rationale of extolling for navigation

           21  purposes dry up, so to speak?

           22      A.    Well, some of these also go back well into

           23  the 1800s, the boosterism reports, quote/unquote.  And

           24  even prior to many of the major diversions on the river

           25  or the completion of Roosevelt Dam, there is still no
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            1  discussion in the newspapers, even in the 1800s, about

            2  how the Gila River was useful for transportation.

            3  There were such discussions about the Colorado River,

            4  by comparison.

            5      Q.    I just sat here and listened to Joy talk

            6  about a number of boating trips down the Colorado

            7  River, and I thought every one of those came out of a

            8  newspaper report.  Am I wrong?

            9      A.    Are you talking about the Gila River?

           10      Q.    Yes.

           11      A.    You said Colorado.

           12      Q.    Oh, I'm sorry, I meant the Gila.

           13      A.    Yes, I believe all those did come out of

           14  newspaper articles.  But they weren't saying,

           15  concomitantly, that this demonstrates the Gila River is

           16  useful for commercial navigation.  In fact, they were

           17  published just for the opposite reason; because they

           18  were commenting on the novelty of those trips, rather

           19  than the regularity of commercial transport.

           20      Q.    How do you know that?

           21      A.    Because there were no similar newspaper

           22  articles at the same time discussing commercial

           23  transport on the river.

           24      Q.    That's all an assumption on your part, isn't

           25  it?
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            1      A.    Well, having gone through literally hundreds

            2  and hundreds of newspaper articles, I think I would

            3  have expected to have found at least one discussing

            4  commercial navigability on the river.

            5      Q.    You didn't find one, did you?

            6      A.    No, I didn't.

            7      Q.    It can only be an assumption on your part

            8  then, can't it?

            9      A.    That's an assumption that I think is fair to

           10  make, based on --

           11      Q.    You think it's warranted, don't you?

           12      A.    I do.

           13      Q.    But it is only an assumption, correct?

           14      A.    Based on a very large amount of evidence.

           15      Q.    It is an assumption, right?

           16      A.    Based on a very large amount of evidence.

           17      Q.    I can't remember, and I know I just asked

           18  you.  Did you read Oklahoma versus the State of Texas

           19  or Oklahoma versus U.S., depending on --

           20      A.    You did ask me, and I said I had not read it.

           21      Q.    And you never read Holt State Bank either,

           22  did you?

           23      A.    No.

           24      Q.    Okay.  Well, I think it will be quicker if I

           25  read it to you.  This is from Oklahoma versus the
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            1  United States or Texas, depending on how you like the

            2  citation, 258 U.S. 574, 42 Supreme Court 406, Page 6

            3  from the -- 406.  It's Page 6 out of Lexus in that

            4  decision.  And it states:  A legal inference --

            5                 MR. MCGINNIS:  Mr. Chairman, just for

            6  purposes of the record, can you give us the U.S. cite

            7  that you're reading from?

            8                 MR. HELM:  Sure.

            9                 MR. MCGINNIS:  Should be pin cited

           10  there.

           11                 MR. HELM:  It's 258 U.S. 574.  We're

           12  at right above where it has Footnote 5 in it.  It's

           13  Paragraph, I believe, 4.  585 being the page.

           14                 MR. MCGINNIS:  Thank you.

           15  BY MR. HELM:

           16      Q.    A legal inference of navigability is said to

           17  arise from the action of the surveying officers who,

           18  when surveying the lands in that region, ran a meander

           19  line along the northerly bank and did not extend the

           20  township and section lines across the river.  But this

           21  has little -- I emphasize little -- significance.  The

           22  same thing was done on the Platte and other large

           23  western streams known to be unnavigable.  Besides,

           24  those officers were not clothed with the power to

           25  settle questions of navigability.
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            1            You didn't know that, did you?

            2      A.    I haven't read that opinion.

            3      Q.    Let me read to you Holt State Bank, another

            4  United States Supreme Court case.

            5            270 U.S. 49, looks to be Page 55:  But, as

            6  pointed out in Shively v. Bowlby, at Pages 49, 57, 58

            7  (14 S. Ct. 548), the United States early adopted and

            8  constantly has adhered to the policy of regarding lands

            9  under navigable waters in acquired territory, while

           10  under its sole dominion, as held for the ultimate

           11  benefit of future states, and so has refrained from

           12  making any disposal thereof, save in exceptional

           13  instances when impelled to particular disposals by some

           14  international duty or public exigency.  It follows from

           15  this that disposals by the United States during the

           16  territorial period are not lightly to be inferred, and

           17  should not be regarded as intended unless the intention

           18  was definitely declared or otherwise made very plain.

           19            Didn't know that either, did you?

           20      A.    I haven't -- as I said, I didn't read the

           21  case.

           22      Q.    So those concepts did not play a part in your

           23  determination; is that fair?

           24      A.    No, the surveyors did offer their opinions

           25  about what the river was like when they did their
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            1  surveys, and they had been directed to meander

            2  navigable rivers.

            3      Q.    We're going to be here for 16 years if you

            4  don't answer my question.

            5      A.    Mr. Helm, let me finish, please.

            6      Q.    You answer my questions.  If Mr. McGinnis

            7  wants to fluff it up later on, he can fluff it up.

            8  You're not answering my question.

            9      A.    I would like to finish my answer before you

           10  interrupt me.

           11                 MR. MCGINNIS:  Mr. Chairman?

           12                 CHAIRMAN NOBLE:  Mr. Helm, just a

           13  moment.

           14                 MR. MCGINNIS:  Well, just for purposes

           15  of preserving the record, I'm kind of enjoying the

           16  discourse between the two of them.  I just wish they'd

           17  each talk one at a time and so we can have a record of

           18  it.  I'm not objecting to what his question is.  We

           19  just need to be able to have a record of it.

           20                 CHAIRMAN NOBLE:  Thank you.

           21                 THE WITNESS:  Would you like me to

           22  finish my answer?

           23  BY MR. HELM:

           24      Q.    No.

           25      A.    Okay.
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            1      Q.    Your report is not written with the

            2  principles from the two cases I just read to you

            3  considered; is that fair?

            4      A.    No, it's not fair.  As I have explained

            5  repeatedly, both in Joy's testimony, as well as in my

            6  direct testimony, as well as to you, my report was

            7  written to provide the largest array of historical

            8  descriptions of the Gila River as possible, in order to

            9  paint a broad understanding of what the river was like

           10  at certain points in time.

           11            That included the surveyors who were

           12  specifically charged with the responsibility of

           13  meandering navigable bodies of water.

           14      Q.    Is it a simple way of saying, yes, Mr. Helm,

           15  you're right; I did not consider the principles set out

           16  in Holt State Bank or the principles set out in

           17  Oklahoma versus Texas when I wrote my report?

           18      A.    Yes, Mr. Helm, that's correct.

           19      Q.    Thank you.

           20            Now, let me just ask you, with respect to the

           21  surveyors, are you suggesting that the Commission

           22  should draw inferences from what the surveyors said or

           23  didn't say in terms of navigability?

           24      A.    I can give you a yes-or-no answer, or if you

           25  would like me to explain --
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            1      Q.    I love yes-and-no answers.  We go like the

            2  dickens when I get those.

            3      A.    Yes, they should consider inferences from

            4  what the surveyors reported about the river.

            5      Q.    Off and on in your report you mention

            6  obstructions in the river?

            7      A.    Yes.

            8      Q.    What research did you specifically do

            9  regarding obstructions in the Gila River?  And maybe we

           10  better start right now and make sure you understand.  I

           11  just want to talk about it from the Salt to the

           12  confluence of the Colorado.

           13      A.    I just reported on the obstructions the

           14  historical parties reported about in any particular

           15  document that I found and included in my report.

           16      Q.    For example, I think Joy talked to you about

           17  a rock?

           18      A.    Yeah, I think that was cited in one of the

           19  other examples.  It was not a rock, but the bedrock

           20  coming up close to the surface in Gila Bend.

           21      Q.    You didn't make any attempt to verify

           22  whether, in fact, that was a true story or not?

           23      A.    No, I didn't.

           24      Q.    You're just finding them and laying them down

           25  on a piece of paper and saying there it is; I pass no
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            1  judgment on whether it's true or false?

            2      A.    Correct.

            3      Q.    Page 9, you indicate that the U.S. patents

            4  that border on the Gila were examined, and this was

            5  critical because if federal officials had considered

            6  the river to be navigable, they would not have deeded

            7  out the land underlying the bed of the river.

            8            Do you recall that?

            9      A.    Yes, and I think one of the cases you just

           10  read to me said exactly that.

           11      Q.    All right.  Well, I want to know what your

           12  basis is for this claim?

           13      A.    The basis of my claim is, it was an educated

           14  guess as to why they did not do that, particularly

           15  because for when states -- where states, say, would

           16  gain title to the navigable bodies of water, I was

           17  assuming that the United States, as your case pointed

           18  out, withheld those river beds for future states.

           19      Q.    What's your primary source for that

           20  statement?

           21      A.    It was an educated guess.  I don't have a

           22  primary source.  And as it turns out, I think it was a

           23  correct educated guess, based on the court case you

           24  read to me.  I'll be sure to include it in subsequent

           25  reports.


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1510


            1      Q.    Are you going to include the statement from

            2  Holt State Bank, too?

            3      A.    I don't remember which one it was.  It was

            4  the one that said that the U.S. Government held in

            5  trust the lands for future states.

            6      Q.    Holt State Bank says they don't give it away

            7  by inference, doesn't it?

            8      A.    I don't remember.  I'm not going to debate

            9  the legal terminology in it.

           10      Q.    Well, it says, United States during the

           11  territorial period are not lightly to be inferred, and

           12  should not be regarded as intended unless the intention

           13  was definitely declared or otherwise made very plain.

           14            Of all of the deeds that you looked on, is

           15  there any one of them that you recall where the United

           16  States made their intention very plain by saying we're

           17  giving you the land under the Gila River?

           18      A.    They all did.  They all said in the deed what

           19  they were conveying to the patentee, and the legal

           20  description contained the bed of the river as existed

           21  historically according to the historical maps.

           22      Q.    What you're saying is, there was a legal

           23  description there?

           24      A.    Yes.

           25      Q.    And that legal description encompassed the
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            1  Gila River?

            2      A.    Correct.

            3      Q.    And it's your understanding that when a legal

            4  description encompasses the Gila River in a description

            5  from the United States, that means you get the river

            6  bottom, too?

            7      A.    It means you get whatever is described in the

            8  deed.

            9      Q.    What would you say if I told you not true as

           10  to the United States on a navigable river?

           11      A.    I would say I don't know.

           12      Q.    Okay.  And if my not true is true, would you

           13  have a problem with that conclusion?

           14      A.    No, because the United States did it and did

           15  not withhold the bed of the river in literally hundreds

           16  of places along the river.  So even if they might have

           17  made that mistake in one or two or a handful of deeds,

           18  I would assume that they would not have made it in over

           19  a hundred such patents along the river.

           20      Q.    If I was a land guy for the United States in

           21  those years and I knew that it didn't matter whether I

           22  said the river's included or not, because the law said

           23  if you deed a legal description out that encompasses

           24  navigable river, we're not going to hold that deed as

           25  conveying the navigable river within the mean high


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1512


            1  water marks of the river, right?

            2      A.    I don't know what Land Office guys did in

            3  those days or what they assumed, so I can't answer your

            4  question.

            5      Q.    But hypothetically, if they knew that, then

            6  they wouldn't necessarily have to keep -- make a

            7  distinction when the river was included and when it

            8  wasn't included, would they?

            9      A.    Again, there were probably hundreds of such

           10  individuals who were making these decisions, and not

           11  only the Land Office guys, but also the surveyors and,

           12  also, the applicants for the homestead parcels.  And

           13  cumulatively, even if there were to be such error or

           14  few of those errors, I would expect not to have found

           15  them uniformly granting out all of the river's bed

           16  where the patents lay.

           17      Q.    On Page 10 of your report, you comment that

           18  many of the homesteaders indicated or commented on the

           19  Gila River as part of their application process?

           20      A.    Where are you on Page 10?

           21      Q.    Right at the top, "Because many homestead

           22  patent applicants..."

           23      A.    Oh, yes, I see that.

           24      Q.    You don't identify those primary sources at

           25  that point, do they, do you?
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            1      A.    No, I discuss them in the chapter.  I point

            2  out at the beginning of this introduction that it's not

            3  intended to provide the details.  It's just a summary.

            4      Q.    So when we get back into your report, we're

            5  going to find every one of these, right?

            6      A.    You will find every one that overlay the Gila

            7  River on one of those historic maps, yes.

            8      Q.    Oh, so --

            9      A.    Oh, you mean in the sample areas that I

           10  identified.

           11      Q.    We're not going to see the actual commentary.

           12  We're just going to see an identification to the

           13  commentary and on that map, because you made a little

           14  box of the area you looked at, but you didn't include

           15  the document with the commentary, right?

           16      A.    You mean did I reproduce the patent

           17  application file?  No, I didn't.

           18      Q.    Whatever portion of it that had the

           19  commentary that you're referring to.

           20      A.    Oh, I quoted it, by all means, or paraphrased

           21  it within the areas that were colored in yellow.  But

           22  as I explained in my direct testimony, I also examined

           23  all of the other patents in the areas that were not in

           24  the sample areas, and none of them contradicted any

           25  information that were in my sample areas.
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            1            So I either discuss -- I discussed every

            2  single patent and patent file in the yellow example

            3  areas in my report, and those are contained in the

            4  later parts of my report.

            5      Q.    And we've got the patent application for each

            6  one of those is filed somewhere?

            7      A.    I have the copies of them, yes.

            8      Q.    Okay.  We don't have them, right?

            9      A.    They are cited in footnotes.  I can provide

           10  them.

           11      Q.    Okay.  So if the Commission wants to see what

           12  they said, they either got to go get it themselves or

           13  they've got to call you up on the phone, and say would

           14  you please send them?

           15      A.    I'd be happy to provide the copies of them,

           16  if the Commission would like them.

           17                 MR. HELM:  Would you guys like to see

           18  what these guys really said?

           19                 COMMISSIONER ALLEN:  If we do, we'll

           20  ask.

           21                 MR. HELM:  Okay.

           22  BY MR. HELM:

           23      Q.    Did you treat the determinations of the

           24  surveyors in terms of navigability as a binding

           25  determination when you rendered your opinion?
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            1      A.    You mean legally binding?

            2      Q.    Binding on you to make a determine -- that

            3  you say they say it's nonnavigable.  All right, they

            4  were the guy on the ground at the time looking at it;

            5  it's not navigable.

            6      A.    It's like all the other evidence in my

            7  report.  It's one more piece of evidence as to what a

            8  historical party thought the Gila River was like when

            9  they encountered it at that particular point in time.

           10  And then these particular historical parties had very

           11  specific instructions that they were supposed to make a

           12  judgment as to whether the river was navigable or not.

           13      Q.    And for the most part, at best, that's

           14  looking at a location on the river for one day out of

           15  whatever time they were running a line going north or

           16  south or east or west?

           17      A.    Well, typically, not just one line.  They

           18  typically encountered the Gila, and as you'll see in

           19  the report, as you've seen in the report and also in my

           20  slides, they encountered the Gila in multiple locations

           21  where the Gila ran through a township.

           22            So it's not just one day and one locale.

           23  It's where the Gila crossed through many section lines.

           24  And several of those surveyors also not only surveyed

           25  just one township, surveyed multiple ones through which
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            1  the Gila River flowed.  So there you get multiple

            2  instances that go beyond just one township where they

            3  recorded what their views were about the river.

            4      Q.    Did you make any effort to take their notes

            5  and compile a report that would show us on how many

            6  given days out of the time frame that they were in

            7  Township X, where the Gila ran through it, they

            8  actually were at the Gila River where they could see

            9  it?

           10      A.    I didn't make an effort to do that, but you

           11  can do that from the field notes, which I'll be happy

           12  to provide to you and the Commission, because as they

           13  begin their survey going across a section line, it

           14  writes down the date that they are going on that survey

           15  line, It records what direction they were going, and

           16  then when they encounter the Gila on another section

           17  line, again, it records the date that they crossed it

           18  and what direction they were going.

           19            So I guess to answer your question directly,

           20  I did not make a table to that effect, but one can see

           21  that information from the field notes, if you want it.

           22      Q.    Did you examine it to determine that

           23  information from the field notes?

           24      A.    Yes, I did.

           25      Q.    Where will I find that information in your
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            1  report?

            2      A.    I describe that all in Chapter 1, where I

            3  describe all of the plats, together with the field

            4  notes, and I describe when the surveyors went along

            5  those section lines and what the dates were and when

            6  the plats were approved and so on.

            7      Q.    Help me out.  Show me where you set out that

            8  Surveyor X was on the Gila River at some point for two

            9  days or one day or two hours?

           10      A.    To help you out, I would just simply refer

           11  you to Pages 35 to roughly 60, and those contain the

           12  dates where the surveys were done of those particular

           13  townships and the discussion about what the Gila

           14  River -- for example, if you look at Page 22 -- no,

           15  that's the instructions.  Let me get a good one here.

           16            All right, look at Page 38.  Under Item 5,

           17  1907 Interior Resurvey of Township 1 North, Range 2

           18  West (Field Notes).  Between May 29 and June 16, 1907,

           19  John F. Hesse resurveyed Township 1 North, Range 2

           20  West, meaning he ran all the section lines within that

           21  township between May 29 and June 16.  And if you want

           22  the exact date for a particular section line, you need

           23  to look at the field notes, which I have the copies

           24  for.

           25      Q.    So we have the Gila run down through this one
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            1  corner, right --

            2      A.    Correct.

            3      Q.    -- this corner?

            4      A.    Yes.

            5      Q.    So if you're just using a rough rule of

            6  thumb, what did he see that thing; 10, 15 percent of

            7  the time he was out there?

            8      A.    It identifies, if you look at the field

            9  notes.  I don't have those in front of me.  I have

           10  them, if you would like to look at them.  Or, actually,

           11  I should say I can get them.  They --

           12      Q.    The point is, all the time he spent up in the

           13  other corner, he didn't see the Gila, did he?

           14      A.    No, when he -- obviously not.  When he was

           15  running the other section lines, he was not crossing

           16  the Gila.

           17      Q.    So he was there for 17 or 18 days?

           18      A.    Roughly.

           19      Q.    What do you figure he's -- just your best

           20  guesstimate, how many days did he see the Gila when he

           21  was running these lines?

           22      A.    I can't answer that without looking at the

           23  field notes.  I'm sure you could.  If you would like me

           24  to give you a copy of the field notes for this

           25  township, you could go right ahead and do that.
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            1      Q.    Are you advocating that the surveyor notes or

            2  the surveyors' opinions, or what have you, should be

            3  given any more weight by the Commission in making their

            4  determination of navigability as any other fact?

            5      A.    Yes, I am, because the surveyors were

            6  specifically instructed to meander navigable bodies of

            7  water.  In other words, that was a particular

            8  characteristic that was deemed to be of importance to

            9  the U.S. Government.

           10            So I think that those surveyors' notes and

           11  plats should be given major consideration in the

           12  Commission's understanding of what the river was like

           13  at the time those surveys were done.

           14      Q.    You want the Commission to give them greater

           15  weight than the reports of people paddling down the

           16  river?

           17      A.    I don't want the Commission to give anything

           18  greater weight than the Commission wants to give it.

           19  I'm simply saying that because they were specifically

           20  instructed to look for navigability, it seems to me

           21  that those records are particularly important to

           22  understand the Gila River's characteristics.

           23      Q.    Do any of the surveyor notes that you

           24  reviewed for this process state specifically in writing

           25  which set of instructions they were following?


                  COASH & COASH, INC.                   602-258-1440

                  www.coashandcoash.com                 Phoenix, AZ
�

                         GILA RIVER      VOL. VI      08/18/2014
                                                                      1520


            1      A.    I don't remember.  I believe at least one of

            2  them says that they were following the 1864

            3  instructions; but without going back to the notes, I

            4  can't answer your question.

            5      Q.    Okay.  Would you provide that information to

            6  us?

            7      A.    You're talking about many weeks' worth of

            8  rereading field notes here.  I'll be happy to give you

            9  the notes, and you could do that.

           10      Q.    Okay.  But my -- all right, let's try it from

           11  a different approach.

           12            You are not aware and cannot specifically

           13  identify any field notes written by any surveyor,

           14  whether in your report named specifically or not named

           15  specifically, that sets out in writing what set of

           16  instructions they were following?

           17      A.    I also have all of the contracts that the

           18  U.S. General Land Office -- I'm answering your

           19  question, Mr. Helm.

           20            I have all of the contracts that the U.S.

           21  General Land Office issued to the surveyors.  The

           22  surveyors were not federal employees.  They were

           23  subcontractors.  I have all of their contracts that

           24  spell out how they are supposed to follow the manuals.

           25            Now, some of them may have mentioned the
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            1  particular manual that they were to use.  I don't

            2  recall.  But like the field notes, I do have the

            3  contracts, and I've read them, and I'll be glad to give

            4  you the contracts themselves, if you would like, and

            5  you can search out that information to disprove me, if

            6  you would like to.

            7      Q.    You're a generous man.

            8            But I was asking you about anything in

            9  writing by a surveyor; not the United States

           10  government, by the surveyor.  Now, let's try it again

           11  and you answer my question.

           12            None of the surveyors that you have

           13  referenced anywhere in your report are you aware of any

           14  writing where they wrote in their hand I am following

           15  this set of instructions, the 1864 set, for example?

           16      A.    I don't recall that information without going

           17  back through the field notes.

           18      Q.    As you sit here today, you can't tell us?

           19      A.    That's correct.

           20      Q.    So as you sit here today, all of your

           21  statements about so-and-so surveyor following these

           22  instructions are your assumptions, aren't they?

           23      A.    I think it's a reasonable inference, because

           24  they did have to swear under penalty of perjury, on the

           25  field notes themselves, that they had followed the
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            1  specific instructions that they were directed.

            2      Q.    Is it your assumption?

            3      A.    Yes, it's my assumption.

            4      Q.    Thank you.

            5      A.    Although, I think the preponderance of the

            6  evidence supports that assumption.

            7      Q.    I wouldn't expect you to answer any other

            8  way.

            9            You talked to Joy about well-defined natural

           10  arteries of internal communication, right?

           11      A.    Correct.

           12      Q.    Tell me what you understand that terminology

           13  to mean.

           14      A.    I have looked for a definition of that

           15  terminology in General Land Office materials and in

           16  other sources, and I have never found one.  So I don't

           17  know exactly.  I assume it means that people were

           18  roughly following the watercourse in some way or other,

           19  but not on the river, because it was used in

           20  conjunction with the river being nonnavigable.

           21      Q.    So what you're saying is, it refers to

           22  something other than travel on the river?

           23      A.    That would be my assumption, because that

           24  phrase is used in conjunction with the phrase of the

           25  river being nonnavigable.  So I would assume they're
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            1  talking about people moving along the valley near the

            2  river.

            3      Q.    How did one communicate over such an artery?

            4      A.    I don't understand your question.

            5      Q.    Internal communication, natural artery of

            6  internal communication.

            7      A.    I already explained I don't know what that

            8  phrase means.  There is no definition that I have

            9  located for precisely what it means.

           10      Q.    What if it means that I can get in my rowboat

           11  and go 10 miles downstream and talk to my neighbor?

           12      A.    It's used specifically in relation to the

           13  river being nonnavigable, so it wouldn't mean that.  It

           14  would mean some other means of going along the river.

           15      Q.    And you found a number of places that had

           16  that form of meandering in Arizona, right?

           17      A.    I think there were three of them.  Are you

           18  talking about just in relation to the Gila?

           19      Q.    Yeah.

           20      A.    I believe there were three, two or three of

           21  them on the Gila.

           22      Q.    At any rate, that's a yes, you found areas of

           23  the Gila that had meandering that met that --

           24      A.    Had the one-bank meandering, yes.

           25      Q.    Was that one-bank 1864 requirement a change
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            1  in the then-existing instructions from the previous

            2  set?

            3      A.    I discuss all the manuals and how those

            4  changes are made in the beginning of my report.  I

            5  don't remember the details about them.  I think the

            6  one-bank meander requirement, if I remember

            7  correctly, was removed and replaced in later manuals;

            8  but without going back through my whole report, I

            9  couldn't answer.  But the details of it are all in my

           10  report.

           11      Q.    So you wouldn't argue with me if I told you

           12  that that was a new requirement in 1864, would you?

           13      A.    No.  That part I do remember.  It was a new

           14  requirement in 1864.

           15      Q.    Do you recall when they did away with it?

           16      A.    No, I don't.

           17      Q.    Prior to that requirement, how did they treat

           18  internal avenues of communication?

           19      A.    There was no similar language in the earlier

           20  volumes.

           21      Q.    In the situation under the 1890 instructions,

           22  where you have a choice of I can double-meander it if

           23  it's three chains wide or wider or --

           24      A.    And nonnavigable.

           25      Q.    Yeah, or I can double-line it because it's a
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            1  navigable river?

            2      A.    Correct.

            3      Q.    How do you determine which message the

            4  surveyor is sending?

            5      A.    It's a reasonable conclusion, when you

            6  look at the field notes, to determine whether the

            7  surveyor who encountered the river measured across it

            8  and found that the river was more than three chains

            9  wide.

           10            And that, in conjunction with all the other

           11  surveys that were done along the river, would help

           12  establish whether it was a both banks were meandered

           13  for the three chain wide requirement or whether both

           14  banks were meandered due to navigability.

           15      Q.    Well, three chains is roughly, what,

           16  180-something, 192 feet?

           17      A.    190-something, yes, feet.

           18      Q.    Width of the river --

           19      A.    Correct.

           20      Q.    -- right?

           21            Lots of points in the Gila that are wider

           22  than that?

           23      A.    I guess so.

           24      Q.    If he doesn't say in his field notes that I

           25  am meandering this section of the river because it's
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            1  more than three chains wide, is it your -- your

            2  assumption is he did it because it was wider than three

            3  chains?

            4      A.    Yes.  And, also, you need to understand that

            5  there were very few parts of the Gila River, at least

            6  the part where I'm dealing with, below the Salt River,

            7  that were actually meandered under the provisions of

            8  that later manual.  Most of them were meandered, the

            9  one-bank meanders that existed or no meanders, most

           10  of the townships through which the Gila River flowed

           11  were surveyed well before that much later manual came

           12  out.

           13      Q.    But you are assuming -- well, let me back up.

           14            Did any of the notes that you looked at for

           15  those meanders indicate specifically what the guy was

           16  doing it for, what the surveyor was doing it for?

           17      A.    Whether it was navigable or not?

           18      Q.    Right.

           19      A.    No, they didn't.

           20      Q.    So we don't know what the surveyor was doing

           21  it for, but you're going to assume that it was because

           22  it was more than three chains wide and not that it was

           23  navigable?

           24      A.    I'm saying that it met the requirement of the

           25  manual under which it was surveyed; that it was over
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            1  three chains wide.  And when considered in light of all

            2  the other surrounding survey information which pointed

            3  out that the Gila was not navigable, in no surveyors'

            4  opinions, it would be consistent with the later survey

            5  to reach the conclusion that those meanders were done

            6  for nonnavigability purposes.

            7            But to answer your question directly, he does

            8  not spell out precisely whether it was due to

            9  nonnavigability or over three chains or whether it was

           10  due to navigability.

           11      Q.    Do you agree that a river can be more than

           12  three chains wide --

           13      A.    Of course.

           14      Q.    -- and be navigable?

           15      A.    Sure.

           16      Q.    On Page 26 of your report, you quote the 1902

           17  Manual to start with?

           18      A.    Yes.

           19      Q.    And then you proceed to give us your

           20  interpretation of what the manual means, correct?

           21      A.    Yes.

           22      Q.    What evidence do you -- what primary evidence

           23  do you rely on for your interpretation of what the

           24  manual means?

           25      A.    The direct quotation from the manual.
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            1      Q.    Just the quotation in the manual that you set

            2  out above?

            3      A.    I think that's a pretty good means of

            4  interpreting it, is to use the actual document.

            5      Q.    You state that you claim that the statement

            6  means that the meandered bodies of water were owned by

            7  the state.  Do you see that?

            8      A.    Yes.

            9      Q.    Can you show me in that quotation you've got

           10  there where it says that?

           11      A.    That's my interpretation, which, as you

           12  pointed out in your Supreme Court decision that I

           13  haven't read, turns out to be correct.

           14      Q.    It's not in the quotation, is it?

           15      A.    No, it's not in the quotation.

           16      Q.    And you didn't know about that Supreme Court

           17  decision, did you?

           18      A.    No, but I thought it was a reasonable

           19  assumption, which --

           20      Q.    So this is another one of Dr. Littlefield's

           21  assumptions?

           22      A.    Which turns out to be correct.

           23                 CHAIRMAN NOBLE:  Mr. Helm, would this be

           24  an appropriate place to pause for the evening?

           25                 MR. HELM:  Sure, whenever you would
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            1  like.

            2                 CHAIRMAN NOBLE:  Thank you.

            3                 (The proceedings recessed at 4:09 p.m.)

            4
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 1                 CHAIRMAN NOBLE:  Good morning.  We call
 2  to order the Gila River hearing of the Navigable Stream
 3  Adjudication Commission of the State of Arizona.  We
 4  welcome you.
 5                 First will be our roll call.  George.
 6                 MR. MEHNERT:  Mr. Horton?
 7                 COMMISSIONER HORTON:  Here.
 8                 MR. MEHNERT:  Mr. Henness?
 9                 VICE CHAIRMAN HENNESS:  Present.
10                 MR. MEHNERT:  Mr. Allen?
11                 COMMISSIONER ALLEN:  Here.
12                 MR. MEHNERT:  Chairman Noble?
13                 CHAIRMAN NOBLE:  Here.
14                 MR. MEHNERT:  We have four members here.
15  That's all we have.  That's a quorum.
16                 CHAIRMAN NOBLE:  Okay.  The next item on
17  the agenda is the approval of the minutes for the
18  June 16th, 2014 meeting and hearing.
19                 Are there any questions, concerns or
20  changes to the minutes?
21                 VICE CHAIRMAN HENNESS:  Commissioner, I
22  move that they be accepted as presented.
23                 CHAIRMAN NOBLE:  Motion made by
24  Commissioner Henness they be accepted and approved.
25                 COMMISSIONER HORTON:  I second.
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 1                 CHAIRMAN NOBLE:  And seconded by
 2  Commissioner Horton.
 3                 Any further discussion?
 4                 (No response.)
 5                 CHAIRMAN NOBLE:  All in favor say aye.
 6                 COMMISSIONER ALLEN:  Aye.
 7                 COMMISSIONER HORTON:  Aye.
 8                 VICE CHAIRMAN HENNESS:  Aye.
 9                 CHAIRMAN NOBLE:  Any opposed?
10                 (No response.)
11                 CHAIRMAN:  The minutes are approved.
12                 CHAIRMAN NOBLE:  Item No. 4 is a
13  scheduling conference regarding the upper Salt River
14  and lower Salt River hearings that may need to be
15  continued to 2015 following five days of hearing
16  scheduled from December 15th, 2014 to December 19,
17  2014.
18                 We will delay that agenda item until
19  after lunch today, when we will discuss and find a
20  potential hearing date in 2015 that is acceptable to
21  the commissioners and will not unduly burden the
22  parties.
23                 Okay, here we go, continuation of the
24  hearing regarding the Gila River.
25                 Mr. McGinnis, would you like to present
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 1  some evidence?
 2                 MR. MCGINNIS:  Yes, Mr. Chairman.
 3                 I believe we left off in June we were up
 4  to our part of the case, and our first witness is going
 5  to be Doug Littlefield.
 6                 CHAIRMAN NOBLE:  Thank you.
 7                 MR. MCGINNIS:  Shall I proceed?
 8                 CHAIRMAN NOBLE:  You may proceed.
 9
10              DOUGLAS R. LITTLEFIELD, Ph.D.,
11  called as a witness on behalf of the Salt River Project
12  Agricultural Improvement and Power District and Salt
13  River Valley Water Users' Association, was examined and
14  testified as follows:
15
16                    DIRECT EXAMINATION
17  BY MR. MCGINNIS:
18      Q.    Good morning, Dr. Littlefield.
19      A.    Good morning.
20      Q.    You've testified before this Commission
21  before, right?
22      A.    Quite a few times.
23      Q.    Which watercourses have you testified on
24  previously?
25      A.    I've testified on the upper and lower Salt,
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 1  both the separate segments, as well as the Verde, as
 2  well as the Gila River, and I believe most of them I've
 3  testified on twice prior to this session.
 4      Q.    So is it your understanding you've testified
 5  at least twice previously on the Gila?
 6      A.    Yes.
 7      Q.    Who is your current employer?
 8      A.    I'm self-employed, Littlefield Historical
 9  Research.
10      Q.    Where is that located?
11      A.    Oakland, California.
12      Q.    Have you testified, also, on navigability in
13  other states?
14      A.    Yes, I have.
15      Q.    And you're going to talk about that some
16  during your presentation?
17      A.    I could do that now or later, whatever you
18  prefer.
19      Q.    Okay.  Tell me what other states you've
20  testified in on navigability issues.
21      A.    One of the states I can't identify because
22  the proceedings are still confidential, but in that
23  particular state I have prepared an expert witness
24  report on four different streams, as to whether they
25  were navigable or not; and some of them were clearly
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 1  navigable and were meandered, and some of them clearly
 2  were not.
 3            The one I can tell you about is, I did a
 4  navigability study of the Kern River in California at
 5  California's time of statehood, which is 1850, and I
 6  testified in a court proceeding in that for 11 days.
 7      Q.    And have you prepared prior reports on the
 8  navigability of the Gila River?
 9      A.    Yes, I have.  I prepared a prior report in --
10  let me find it here.
11      Q.    Was one of them in 1998?
12      A.    Yes, 1998, and then also in 2005.
13      Q.    Have you prepared a revised report, updated
14  report, dated November 12th, 2013?
15      A.    Yes, I did.
16      Q.    And is that entitled Assessment of the
17  Navigability of the Gila River Between the Mouth of the
18  Salt River and the Confluence with the Colorado River
19  Prior to and on the Date of Arizona's Statehood,
20  February 14th, 1912?
21      A.    Right, and there's -- part of the title is
22  Revised and Updated Report.
23      Q.    And is it your understanding that that
24  report's been marked as Exhibit X002?
25      A.    I'm not sure what the exhibit number is.
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 1      Q.    But it's your understanding it's been
 2  submitted to the Commission?
 3      A.    Yes.
 4      Q.    Based on the title of your report, is there a
 5  particular portion of the Gila River that you focused
 6  on?
 7      A.    For the revision you mean?
 8      Q.    Yes, on this 2013 report.
 9      A.    Yes.  Two main portions of the report were
10  revised, chiefly in regards to historical newspaper
11  research and, also, historical photographs.  And that's
12  primarily because since the time of the 2005 report,
13  there have been numerous sites available on the web
14  that make it much easier to research historical
15  newspaper stories, where one can insert a keyword and
16  the online services will display however many newspaper
17  articles show up with that particular keyword.
18            And you can literally get hundreds of
19  thousands, if not millions, of pages to search that
20  way, and then you can pull up the actual page of the
21  newspaper the way it appeared at the time, and if you
22  happen to find that that particular article is useful,
23  you can download it and use it in your historical work.
24      Q.    In your 1998 report and the testimony related
25  to that, also in your 2005 report and your testimony
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 1  related to that, and in your 2013 report and which
 2  you're going to talk about today, was that work focused
 3  primarily on the portion of the Gila River downstream
 4  from the Salt River confluence?
 5      A.    Not just primarily, but exclusively.
 6      Q.    And did you do any work on the portion of the
 7  Gila upstream from the Salt River confluence?
 8      A.    No.
 9      Q.    And your report that's marked Exhibit X002,
10  does that contain citations to the historical works and
11  other documents that you relied upon?
12      A.    Yes.  All of the documents that I relied upon
13  that are discussed in the report are footnoted, and I
14  have copies of the documents should they become -- if
15  people would like them.
16      Q.    Do you have a copy of your report with you?
17      A.    Yes, I do.
18      Q.    Turn to Page 172 of your report.  That says
19  Appendix-Littlefield Vita; do you see that?
20      A.    Yes, I see it.
21      Q.    Is that a current version of your curriculum
22  vitae or resumé?
23      A.    With the exception of the fact that under the
24  consulting and expert witness experience, I recently
25  testified in Montana v. Wyoming, a U.S. Supreme Court


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1300


 1  original jurisdiction case, and that's not on the
 2  vitae.
 3      Q.    On Page 172 of your report that's your vitae,
 4  that has your educational background.  Can you tell us
 5  a little bit about what your education is?
 6      A.    Yes.  I have a Ph.D. in American history from
 7  the University of California at Los Angeles.  The
 8  emphasis of my Ph.D. was on the history of the American
 9  West, in particular rivers in the west and
10  environmental issues.
11            I have a Master's degree in American history
12  from the University of Maryland, and the focus of my
13  Master's thesis was on developing the Potomac River for
14  commercial transportation through what was called The
15  Potomac Company.
16            And then I have a Bachelor's degree from
17  Brown University.
18      Q.    And was your Ph.D. from UCLA awarded in 1987?
19      A.    That's correct.
20      Q.    You said your current employer is -- you're
21  self-employed with Littlefield Historical Research.
22  How long have you been self-employed with that company?
23      A.    Over 30 years.
24      Q.    Have you reviewed the historical documents
25  and other records that have been produced by the
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 1  parties in this case?
 2      A.    Most of them, yes.
 3      Q.    Have those historical records that were
 4  produced after you wrote your original report, this
 5  version of the original report in November 2013, have
 6  they changed your opinions in any way?
 7      A.    No.
 8      Q.    Did you prepare a PowerPoint presentation for
 9  purposes of your testimony today?
10      A.    I did.
11      Q.    Okay.  Is it your understanding that that
12  presentation has been produced to the Commission?
13      A.    Yes, it has.
14      Q.    And it's my understanding, just for the
15  record, that it's part of Exhibit X018.
16            And you have it up here on the screen; is
17  that correct?
18      A.    Yes.
19      Q.    And the first page here that you have, is
20  that just the cover page?
21      A.    Yes.
22            I just was going to add a few other things
23  while we're looking at the cover page, if you would
24  like me to.
25      Q.    Sure.
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 1      A.    I also wanted to point out that I've been
 2  doing historical consulting on rivers and navigability
 3  and, also, prior appropriation and riparian rights for
 4  many, many years.
 5            My clients have included the U.S. Department
 6  of Justice, the Bureau of Reclamation, different
 7  states' water agencies, irrigation districts, cities,
 8  law firms, water and landowners' organizations and
 9  others.
10            I have testified in both State and Federal
11  Court on these matters.  I've also testified in front
12  of state water agency proceedings.  I also testified in
13  front of a committee of the Arizona legislature on, I
14  believe it was, the Salt River back in the -- I can't
15  remember exactly when it was, but quite a while ago.
16            And I also want to point out that I'm not a
17  hydrologist, and I do not intend to provide any
18  hydrological testimony.  I'm also not an attorney, and
19  I won't be offering any legal opinions.
20            I am a trained professional historian, and as
21  such, I intend to offer an objective historical account
22  of what the Gila River was like before and at the time
23  of statehood in 1912.  And additional information about
24  my background can be found both in my vitae and, also,
25  on my website, which is listed on the screen up there.
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 1      Q.    Everybody has a website these days, right?
 2      A.    That's true.
 3      Q.    And the vitae you talked about is the one
 4  that was attached to your report that we just
 5  discussed?
 6      A.    Yes.  I did want to add one other thing.
 7  Just as a general statement, I think history needs to
 8  be viewed from the perspective of those individuals who
 9  were there at the time, not from our own retrospective
10  looking back.
11            When we view history from the perspective of
12  the people who lived it, we get a much more accurate
13  and objective rendering of what actually took place and
14  what people's opinions were at the time, and this is
15  particularly useful in understanding what the Gila
16  River was like before and at 1912.
17      Q.    Are we going to move on to the next slide?
18            This is Slide No. 2 in your PowerPoint
19  presentation.  The title of this is Previous Reports
20  and Need For Revision; is that correct?
21      A.    That's correct.
22      Q.    Can you walk us through what you have on this
23  slide?
24      A.    I also want to point out that my presentation
25  today is not going to cover everything in my report.
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 1  That would be redundant and unnecessary.
 2      Q.    I'm sure the Commission appreciates that.
 3      A.    As we discussed earlier, my original report
 4  on the navigability of the Gila River was prepared in
 5  1998, and it was revised and brought up to date in
 6  2005.
 7            The report upon which this presentation is
 8  based has been expanded, especially in relation to
 9  historical newspapers and historical photographs.  And
10  the updating was necessary to conform with the opinion
11  of the Arizona Court of Appeals' decision in State of
12  Arizona v. Arizona Navigable Stream Adjudication
13  Commission; that a fuller awareness is necessary about
14  how human activities and man-made structures on the
15  Gila River may have affected the stream's ordinary and
16  natural condition, particularly in the years before
17  statehood.
18      Q.    And I know you said you aren't a lawyer, but
19  is it your understanding that one of the things the
20  Court of Appeals said to do in the State versus ANSAC
21  case was to look at the stream in its ordinary and
22  natural condition?
23      A.    Correct.
24      Q.    And in your work subsequent to that decision
25  and your testimony today, is that based on the ordinary
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 1  and natural condition of the Gila River?
 2      A.    Yes, particularly as the historical parties
 3  viewed it and recorded what their opinions were about
 4  the river.
 5      Q.    Anything else you want to say about Slide 2?
 6      A.    No.  We can go on.
 7      Q.    Moving on to Slide 3, this is just a title
 8  slide for the background, correct?
 9      A.    Correct.
10      Q.    Slide 4 then?
11      A.    Slide 4 is basically a short summary of some
12  background in order to understand the Equal Footing
13  Doctrine and navigability.
14            The legal concept that states own the beds of
15  navigable waterways within their borders at the time of
16  statehood stems from English common law.  Over a long
17  period of time in England, the law had evolved to
18  establish that the King was the owner of beds of
19  navigable bodies of water.  Essentially, this was to
20  protect access to those waterways for his subjects.
21  This meant, for example, that private individuals could
22  not build a mill dam on a navigable waterway because
23  the dam might obstruct commerce, which would the
24  commerce would be beneficial not only to the King, but
25  also to his subjects.
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 1            And, therefore, when the American colonies
 2  became independent in 1776, they took over the rights
 3  and responsibilities of the King, including owning the
 4  beds of navigable waterways.
 5            When new states joined the union, they joined
 6  on an equal footing to the original 13 states and,
 7  therefore, new states owned the beds of waterways if
 8  those waterways were navigable at the time of their
 9  statehood.  For Arizona this means, as everyone knows,
10  February 14th, 1912.
11      Q.    So the legal concepts that you put on this
12  slide, did you look at those for purposes of
13  understanding what you needed to do as a historian?
14      A.    Correct.
15      Q.    And is that something historians commonly do,
16  is do legal -- excuse me, do historical research in
17  legal court cases?
18      A.    Quite often, yes.
19      Q.    And is that something you've done in other
20  cases you've been involved in?
21      A.    Many cases.
22      Q.    Anything else we need to talk about on
23  Slide 4?
24      A.    No.
25      Q.    Slide 5, headed Research Locations, does this
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 1  depict places where you looked for historical
 2  documents?
 3      A.    Yes, and I also wanted to point out some --
 4  an important consideration about the nature of
 5  historical research.
 6            Historical sources, most of which that I
 7  looked at, are primarily primary sources, and those are
 8  essentially documents, reports, letters or other
 9  materials created close in time and/or geography to a
10  particular event.  Primary sources tend to be more
11  accurate than secondary sources in describing an event
12  because of the proximity to the event itself.
13            Secondary sources are things such as books or
14  articles that are written from primary sources.  And
15  while secondary sources may be accurate, generally
16  speaking primary sources are more reliable.  That's why
17  professional historians utilize mostly primary sources
18  in their work.
19            And these -- to obtain the largest number of
20  historical documents illustrating the characteristics
21  of the Gila River in its natural state on or before
22  statehood, I used a wide variety of historical
23  archives, and these are listed here.  And I won't read
24  through the whole list, but as you can see, there are
25  quite a few different places that I get original


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1308


 1  primary source research, looking at reports and letters
 2  and diaries and other documents that have descriptions
 3  of the Gila River.
 4      Q.    And did you or somebody working under your
 5  direction actually travel to each of these places to
 6  look at the documents?
 7      A.    I traveled to these places, all of these
 8  places that are listed here, and sometimes with a
 9  research assistant and sometimes not.
10      Q.    And have you gone to some of these places
11  more than once?
12      A.    Multiple times in many cases.
13      Q.    And are these the same types of sources that
14  you've looked at in your other reports for the Salt and
15  the Verde?
16      A.    Yes.
17      Q.    Did some of these places have information on
18  multiple watercourses?
19      A.    Correct, and in fact, where it was possible,
20  I tried to cover all the rivers that I was charged with
21  looking at.
22      Q.    Anything else you want to say about Slide 5?
23      A.    No.
24      Q.    Slide 6, does that talk about published
25  research sources?
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 1      A.    Yes.  In addition to all of the archival
 2  sources on the previous slide, I also used a large
 3  number of published primary sources.  These were
 4  largely government agency reports, such as the Water
 5  Supply Papers from the Geological Survey, Annual
 6  Reports of the Bureau of Reclamation, other reports
 7  from the Department of Agriculture, congressional
 8  material, including the Congressional Record and
 9  congressional reports, Arizona territorial legislation,
10  and many secondary sources as well.
11            I looked at the secondary sources not because
12  I relied heavily on them, but rather to find out where
13  those individuals had done their primary source
14  research so I could be sure I was being thorough.
15      Q.    How did you locate these published research
16  sources?
17      A.    I've worked with these particular types of
18  materials now for so long I don't remember where I
19  first started using them, but they're in most good
20  university libraries.
21      Q.    And are these the types of documents and
22  publications upon which historians in your profession
23  normally rely?
24      A.    Yes.
25      Q.    Anything else you have to say on Slide 6?
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 1      A.    No.
 2      Q.    Slide 7.  Does that discuss your research and
 3  writing methodology?
 4      A.    Correct.
 5            I collected ultimately thousands of pages of
 6  historical records about the Gila River over time.  The
 7  most relevant of those records, after -- when I went
 8  through them, were then abstracted into a special
 9  computer database, which can be sorted by date and
10  subject matter into a whole variety of different
11  combinations.
12            After doing some test runs on sorting from
13  the thousands of records, ultimately I sorted the
14  abstracts into what I thought was a logical manner and
15  then dropped them directly into a word processing
16  program, which provided a rough draft of this report,
17  as well as the previous reports.  The same methodology
18  was used on those.
19            And this presentation then is based on the
20  final version of the report that was submitted to
21  ANSAC.
22      Q.    And we said earlier, I think you said, that
23  your first report on the Gila was published in 1998?
24      A.    Correct.  Not published, but prepared.
25      Q.    Prepared, correct.
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 1            Do you recall about when you started working
 2  on the Gila River for this case?
 3      A.    It would have been, I'm guessing, a year,
 4  year and a half, two years before 1998.
 5      Q.    And doing all that research you did and
 6  preparing the three reports that you've done and your
 7  testimony, do you have any idea about how much time
 8  you've spent working on the Gila River navigability
 9  issue?
10      A.    Many months cumulatively.
11      Q.    Several hundred hours or --
12      A.    Oh, way more than that.
13      Q.    And did that involve looking at all these
14  historical sources?
15      A.    Correct.
16      Q.    Anything else you want to talk about on
17  Slide 7?
18      A.    No.
19      Q.    Okay.  Slide 8 is another title slide that
20  says U.S. General Land Office Surveys; is that right?
21      A.    Correct.
22            I was just going to offer a little background
23  here while we're looking at this particular title page.
24  All the slides that follow here relate to U.S.
25  Government surveys of the West, and much of the details


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1312


 1  about how federal surveys of the West were done comes
 2  from a book by C. Albert White.  The title of the book
 3  is A History of the Rectangular Survey System, which
 4  was published by the U.S. Government in 1983 to explain
 5  federal surveying and how that work had evolved over
 6  time.
 7            Importantly, White's book reprints verbatim
 8  actual instructions to surveyors.  So in many respects,
 9  even though it's a published book, it's actually in
10  many ways a primary source, because it presents the
11  survey instructions over roughly a century.
12      Q.    Approximately how many years have you been
13  working with these General Land Office surveys?
14      A.    I have used General Land Office surveys not
15  only in relation to navigability in Arizona, but in
16  relation to a wide variety of projects that I have used
17  all over the American West.  So I'm pretty familiar
18  with survey work at this point.
19      Q.    Are those U.S. General Land Office surveys
20  the kinds of documents that historians typically use in
21  their work?
22      A.    Absolutely, because they derive from federal
23  surveyors who are actually on the ground, looking at
24  certain characteristics on the ground at the time that
25  they carried out their surveys.
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 1      Q.    And in your work, have you looked at actual
 2  survey documents themselves?
 3      A.    Yes, I have, and we're going to see some of
 4  them in this presentation.
 5      Q.    Have you also done research on primary and
 6  secondary sources relating to how the surveys were
 7  performed?
 8      A.    Yes.
 9      Q.    Anything else we need to talk about on
10  Slide 8?
11      A.    No.
12      Q.    Slide 9 is entitled U.S. General Land Office
13  Survey Field Notes and Plats; is that right?
14      A.    Yes, and I want to point out just for the
15  Commission's use, the slide numbers, with the exception
16  of the title slides, are in the lower right-hand corner
17  there.
18      Q.    Okay.  What does Slide 9 here say about the
19  Land Office survey field notes and plats?
20      A.    Well, some of the most important records that
21  document the Gila River before and at statehood in
22  Arizona are the U.S. General Land Office survey field
23  notes and plats.
24            The surveys were done partly for the
25  following reasons:  One purpose was to prepare the
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 1  public domain for orderly settlement by laying out
 2  boundaries of individual parcels.  And the second main
 3  reason was to record the characteristics of the public
 4  domain; in other words, to document what the United
 5  States owned before that land was transferred into
 6  private ownership.
 7            Specific instructions were issued to federal
 8  surveyors under provisions of different surveying
 9  manuals over time.  The earliest of these was 1851, and
10  the reason for that date is because that was the date
11  large-scale settlement was taking place in Oregon and
12  California, and the U.S. Government wanted to have a
13  manual for the many surveyors who were going to be
14  doing the surveys in those two particular parts of the
15  West.
16            Prior to 1851 surveyors were given individual
17  letters or other types of documents giving them their
18  instructions, but the manuals started in 1851.  There
19  were six other manuals issued before Arizona became a
20  state in 1912.  Those manuals came out in 1855, 1864,
21  1881, 1890, 1894 and 1902, and they're all reprinted
22  verbatim in C. Albert White's book.
23            Surveyors were told in their instructions
24  that they were to record the details of what they
25  encountered as they ran township, range, and section
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 1  lines.  Using the parlance of the surveyors, they were
 2  to record what they encountered on line, quote/unquote.
 3  For example, they were specifically told that they were
 4  to record if they crossed a road or a trail or a ravine
 5  or fence land or farmlands or irrigation ditches,
 6  railroads, forests and so forth.
 7            And with regard to waterways, surveyors were
 8  told specifically that they were to meander, which
 9  means to measure by degree bearings the sinuosities of
10  all navigable bodies of water.  In fact, U.S. surveyors
11  were required by federal law to meander navigable
12  bodies of water beginning in 1796.
13            It's important to understand these manuals
14  properly; that the manuals gradually expanded the types
15  of watercourses that were to be meandered, to include
16  not only all navigable bodies of water, but also major
17  nonnavigable bodies of water, particularly rivers that
18  formed the boundaries of federal reservations, such as
19  those for Indians or forests and so on.
20            This explains some of the meanders that were
21  conducted on the Gila River in one or two places,
22  although most portions of the Gila River were not
23  meandered, meaning that the surveyors thought that the
24  Gila River was not navigable at the time of their
25  surveys.
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 1            The interiors of the townships through which
 2  the Gila River flows between the confluence of the Salt
 3  and the juncture with the Colorado River were surveyed
 4  initially over a wide range of years, most of which
 5  were prior to statehood.  Those surveys took place in
 6  1868, 1871, 1874, 1877, '78, '82, '83, 1890, 1910 and
 7  1911.  There was also a partial resurvey of one
 8  township in 1907, and several of the townships weren't
 9  surveyed at all until after statehood, and those
10  surveys took place in 1912, 1915 and 1936.
11      Q.    Is it your understanding that courts in other
12  cases have relied upon survey documents, especially the
13  meanderings, as evidence -- as part of the evidence of
14  whether a particular watercourse was navigable or not?
15      A.    Yes, they have.  Most recently, the Montana
16  PPL case.
17      Q.    Is it your understanding that this Commission
18  has relied upon the survey documents and whether
19  watercourses were meandered or not as part of the
20  evidence in determining whether a particular river is
21  navigable?
22      A.    Correct, as did the judge in my Kern River
23  testimony.
24      Q.    Do you have an opinion, as a historian, as to
25  whether a body determining whether water is navigable
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 1  should consider these surveys and whether the
 2  watercourses were meandered or not as part of the
 3  evidence in determining whether the watercourse is
 4  navigable?
 5      A.    Yes, because this was a perspective of a
 6  historical party who was specifically told to look for
 7  navigability at the time that he carried out his work,
 8  and these were professionals that understood the
 9  details of measuring, so that their records are -- can
10  be quite accurate.
11      Q.    And should that surveyor's recording be
12  viewed in conjunction with other historical evidence in
13  determining navigability, in your opinion as a
14  historian?
15      A.    Yes, both the plats and the field notes.
16      Q.    And did you look at -- and you're going to
17  get into this later in your presentation, but did you
18  look at other historical documents in addition to the
19  plats and the field notes?
20      A.    Oh, absolutely, hundreds.
21      Q.    Anything else we can talk about on Slide 9?
22      A.    No.
23      Q.    Let's go on to Slide 10 then.  You've got the
24  clicker.  Slide 10, more of a discussion of the
25  surveys?


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1318


 1      A.    Yes.
 2      Q.    Can you tell us what you want to portray in
 3  Slide 10?
 4      A.    For this research project all U.S. General
 5  Land Office field notes and plats were examined that
 6  covered the Gila River from the Salt River downstream
 7  to the Colorado River.  I'm not going to show all of
 8  those plats here or discuss all of the field notes, but
 9  they are in the report that I have presented to ANSAC.
10            Most of the plats in this reach of the Gila
11  River dated well before statehood.  And in addition,
12  the field notes for each location where any surveyor
13  crossed the Gila were carefully reviewed.  So I have
14  actually looked at the field notes where the surveyors
15  crossed, every single surveyor, where he crossed the
16  Gila River.
17            The Gila River was not meandered anywhere
18  between Phoenix and Yuma due to navigability, although
19  there were a couple of places where there were some
20  meanders under different surveying instructions for
21  reasons other than navigability, and these will be
22  explained as I get along a little further into this
23  presentation.
24            Some sample illustrations follow.  Again,
25  these are just the plats, but I have gone through all
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 1  of the field notes, and these are not all of the plats
 2  in this presentation that are presented in my report.
 3  They are just samples to give the Commission an idea of
 4  what was involved.
 5      Q.    Can you give the Commission a feel for
 6  approximately what the magnitude of survey field notes
 7  was that you looked at for this project over the last
 8  15 years or so?
 9      A.    I'm guessing that it would have been -- the
10  notes themselves would have been in the hundreds of
11  pages, and many of them are handwritten, because the --
12  one thing to understand about the field notes is that
13  the plats were not created in the field when the
14  surveyor was out there.  The surveyor took a notebook,
15  and as he did his measurements with his crew, he would
16  record the different things that he was required to
17  record, and then from those field notes he later drew
18  the plats that we're going to see here.
19      Q.    How about in terms of the plats; can you give
20  us some feel of what the magnitude of those documents
21  were that you personally looked at on --
22      A.    I looked at all of the plats that covered the
23  Gila River between the Salt and the Colorado River.  As
24  I indicated earlier, there was one township that was
25  resurveyed.  But I examined all of the plats between
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 1  the Salt River and the Colorado River.
 2      Q.    On rivers outside of Arizona, have you
 3  personally seen survey plats and field notes where a
 4  river was meandered because it was navigable?
 5      A.    Yes, and in quite a few places, actually.
 6      Q.    So it's your understanding that there were
 7  places where the surveyors actually believed the river
 8  was navigable, and those show up on those plats and
 9  field notes?
10      A.    Correct, and they also meandered other bodies
11  of water, such as lakes and so forth, if they felt
12  those were navigable.
13      Q.    Do you have anything else we need to talk
14  about on Slide 10?
15      A.    No.
16      Q.    Slide 11 says U.S. General Land Office survey
17  Plat, Township 1 North, Range 1 West, 1868; is that
18  correct?
19      A.    That's correct.
20      Q.    Before we get there, I wanted to ask you a
21  couple of questions just for purposes of getting the
22  locations down.
23            Is there a base line and meridian in Arizona?
24      A.    Most states and territories, when areas were
25  territories, had a base line, or several of them in
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 1  some cases.  California had three base line and
 2  meridian.  Arizona's base line and meridian were
 3  established at a place very close to the confluence of
 4  the Gila River and the Salt River.  I believe it was
 5  established in the mid 1860s.  The place was chosen by
 6  the Surveyor General of New Mexico Territory, whose
 7  responsibility was then not only to carry out the
 8  surveys in New Mexico, but also in Arizona.
 9      Q.    Could you tell the Commission just in general
10  terms what a base line and meridian is?
11      A.    They're the starting points for the survey.
12  The base line is a line that is drawn east/west, and
13  the meridian is north/south, and from those particular
14  points, townships are laid out, which are six miles by
15  six miles, and they are numbered according to whether
16  they're north or south or east or west of the base line
17  and meridian.
18            And then those townships are subdivided into
19  sections, which are one square mile each, and they are
20  numbered 1 to 36.  They start -- the numbering starts
21  in the northeast corner and goes toward the west and
22  then goes in an S fashion all the way down to
23  Section 36.
24            By the way, I should point out, on the field
25  notes that I looked at on the Gila River, some of these
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 1  townships and sections were not only surveyed on the
 2  actual section lines, but in some cases they were
 3  surveyed on quarter section lines as well.  So I
 4  examined not only where they crossed on section lines,
 5  but also the quarter sections.
 6      Q.    So on this slide, Slide 11, when it talks
 7  about Township 1 North, is that the first township
 8  north of the Gila and Salt River base and meridian?
 9      A.    Yes, and it's Range 1 West, so it's the first
10  township to the west of the Gila and Salt River.
11      Q.    So as we look at those township and range
12  numbers on subsequent slides, can we tell basically how
13  far we are from the Gila and Salt River confluence?
14      A.    Yes.
15      Q.    Anything else you want to say about Slide 11?
16  I kind of got you off track here.
17      A.    Yes.  This survey plat was made in 1868 by
18  Federal Surveyor George Ingalls, and it happens to be
19  near present-day Phoenix.  He carried out the survey
20  under the instructions of the 1864 surveying manual.
21  The plat was approved by the Surveyor General in 1870.
22  And George Ingalls' name appears on the very bottom of
23  the plat here, together with the dates that he carried
24  out the surveys within this township here.
25            It's important to note that even though he
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 1  had instructions to meander navigable bodies of water,
 2  he did not do any meander lines at any location where
 3  he crossed the Gila River in this township.
 4            To understand what meander lines would look
 5  like, meander lines -- I don't know if I can do it with
 6  a laser pointer, but instead of having the drawn-in
 7  curved sinuosity of the river here, you would see more
 8  angled zigzag lines where Ingalls would have
 9  established a degree bearing that approximated the bank
10  of the river and then ran that line to a particular
11  point, where he would record the distance to that
12  point, and then he would run another straight line that
13  approximated the bank of the river and so on.  So it
14  looked like zigzag lines when rivers are meandered.
15            Another important thing to identify whether
16  meanders were carried out is that when meanders were
17  carried out, in the box at the bottom of the plat here,
18  one of the entries would read meander lines, together
19  with the surveyor who carried them out and the date
20  when they did the meander lines.  And there are no --
21  there's nothing recorded in this box for meander lines
22  having been done for this particular township.
23            A third point to point out is that when
24  meander lines were done, and we'll see this in a later
25  slide, the actual degree bearings and distances would
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 1  appear in a chart on the right-hand side of the survey
 2  plat.  And as you can see, there's no chart there with
 3  the meander degree bearings and distances.
 4      Q.    So -- I'm sorry.  So to make sure we
 5  understand this, so is it true that rather than
 6  surveying along the bank of the river, this surveyor
 7  basically just ran the section line straight across the
 8  river?
 9      A.    Right.  The instructions provided that if he
10  encountered a nonnavigable body of water, he was to
11  measure across the body of water, the width of it, and
12  also to note in his report which way the water was
13  flowing, north, south, east or west.  And that's what
14  Ingalls did every time he crossed the river in this
15  township.  He just measured the distance across and
16  then recorded which way the water was flowing.
17      Q.    And this was done in 1868; is that right?
18      A.    Correct.
19      Q.    Okay.  Do you know whether there were any of
20  the Salt River Project dams built on the Salt or the
21  Verde prior to 1868?
22      A.    I don't believe there were.
23      Q.    How about Coolidge Dam, do you know whether
24  that was there on the Gila before 1868?
25      A.    I don't know that answer.
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 1      Q.    Anything else we need to talk about on
 2  Slide 11?
 3      A.    No, that's it.
 4      Q.    Slide 12 says U.S. General Land Office Survey
 5  Plat, Township 4 South, Range 4 West, 1871.
 6      A.    Yes.
 7      Q.    Now, would this be four townships south of
 8  the Gila River base and meridian?
 9      A.    Correct.
10      Q.    And, also, four townships west of -- four
11  ranges west of that meridian?
12      A.    Yes.
13      Q.    So is this south and west of the plat that we
14  just looked at on the prior slide?
15      A.    Yes.  This is downstream from the prior
16  slide.
17      Q.    What does this plat show?
18      A.    This survey plat was drawn from field notes,
19  and again, I wanted to point out that the field notes
20  were done actually in the field, and it was -- the plat
21  was drawn from the field notes of an April 1871 survey
22  by Federal Surveyor Solomon Foreman, F-O-R-E-M-A-N.  It
23  was filed with the Surveyor General later in 1871.
24            This particular township is just upstream
25  from Gila Bend.  Again, like the previous townships,
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 1  Surveyor Solomon ran no meander lines at any location
 2  where he crossed the Gila River.  Instead, as per his
 3  1864 instructions, he crossed the stream and only
 4  measured its width and direction of flow.
 5            And you can see all of the lines here where
 6  he crossed the stream, and in each place he would
 7  measure the width across, and in some cases there were
 8  several channels, too, as you can see, and, also, the
 9  direction of flow.
10            Also notice here that there are no
11  indications of any meander surveys being done in the
12  box below the plat.  Again, what would have appeared
13  there is, it would say meander lines run by surveyor
14  so-and-so and on such and such a date.  But there's
15  nothing down there that indicates that.
16            And also notice in the right-hand side that
17  there's no chart or table that identifies any meanders
18  being done.  And again, as with the previous slide, you
19  would see much more zigzag-type lines along the banks
20  of the river if the meanders actually had been run.
21            It's also important to notice that there's a
22  road running just to the east of the Gila River, which
23  suggests -- very close to it, in fact -- that most
24  transportation along the -- near the Gila was carried
25  on by land and not on the river itself.
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 1      Q.    The river in this slide is actually going in
 2  a different direction than the river in the prior
 3  slide, right?
 4      A.    The prior slide the river was flowing
 5  westward or to the left.  Here it's flowing south
 6  toward the bottom of the plat.
 7      Q.    Is this because we're down on the bend in the
 8  Gila?
 9      A.    We are just -- the bend in the Gila is just
10  below the southern boundary of this particular plat,
11  and we'll actually see that in the following plat.
12      Q.    So is north on this plat, as well as north on
13  the other plat, at the top?
14      A.    Yes.
15      Q.    Anything else you want to talk about on
16  Slide 12?
17      A.    No.
18      Q.    Okay.  Slide 13 says U.S. General Land Office
19  Survey Plat, Township 5 South, Range 4 West, 1871 (just
20  above Gila Bend); is that correct?
21      A.    Yes.
22      Q.    And what is important about this slide?
23      A.    This is the plat that lies immediately to the
24  south of the plat that we just looked at.  This
25  particular plat and the field notes were also done by
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 1  Federal Surveyor Solomon Foreman at about the same time
 2  that he did the previous plat.
 3            Foreman surveyed this township -- I mentioned
 4  that already.  The Gila River ran through Sections 5,
 5  7, 8 and 18, and you can see it right here on the plat.
 6  And there are some mountains right here to the west of
 7  the river.
 8            Foreman in this particular plat did set some
 9  meander markers.  These were only on the left-hand
10  edges facing downstream of the Gila, and he recorded
11  those meander details in his field notes, but
12  apparently he forgot to put them on the plat itself.
13  And in the next slide is will explain why he carried
14  out this one bank meander.
15      Q.    Okay.  Anything else you want to talk about
16  on Slide 13?
17      A.    No.
18      Q.    Okay.  Let's go on to Slide 14, and does that
19  slide talk about Soloman's one-bank meanders of the
20  Gila River in Township 5 South, Range 4 West?
21      A.    Yes.  I guess I should have used his last
22  name on the slide, rather than his first name.  Solomon
23  Foreman.
24      Q.    You didn't know him on a first-name basis,
25  did you?
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 1      A.    No, I didn't.
 2            The reason for Foreman's use of meanders
 3  along one bank of the Gila River can be seen in
 4  conjunction with both his surveying instructions,
 5  which, by the way, he received a separate letter from
 6  the Surveyor General of the General Land Office that
 7  basically supplemented the instructions that appeared
 8  in the 1864 manual.
 9            With regard to his special instructions,
10  Foreman was directed on February 13th, 1871 by John
11  Hasson, H-A-S-S-O-N, who was the Surveyor General for
12  Arizona Territory, to carry out this survey, quote, in
13  accordance with law and the manual of printed
14  Instructions by the General Land Office.  That manual
15  would have been the 1864 manual.
16            Hasson also told Foreman to bear, quote, in
17  mind the object of this work you are about to execute,
18  is to accommodate actual settlers, unquote, who lived
19  in the vicinity of Gila Bend.
20            For this reason, Hasson told him, quote, If
21  in your judgment the Gila River should be meandered,
22  you are hereby authorized and directed to do it, at the
23  same time advising this office, in writing, the reasons
24  therefor, unquote.
25            Well, Foreman did, in fact, explain his
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 1  one-bank meanders in his field notes as Hasson had
 2  instructed him to do.  Even though setting meander
 3  corners on the right banks of some rivers was required
 4  under the 1864 manual, the actual phrase was "rivers
 5  not embraced in the class denominated navigable under
 6  the statute, but which are well-defined natural
 7  arteries of internal communication, and have a uniform
 8  width."  That was a requirement in the 1864 manual.
 9            Foreman explained that his meander work was
10  that he had set his meanders on the left bank for
11  meanders to show that all the lands of value are on the
12  left bank.  And that's looking downstream on the river.
13  He added that the lands on the right bank had pinched
14  out due to the proximity of mountains.
15            So in other words, he does have one-bank
16  meanders here, and which does not indicate
17  navigability, but he was -- basically had been told to
18  identify where the river was so that actual settlers
19  wouldn't be given lands that were essentially
20  nonfarmable because of the presence of the river.
21            In other words, the only lands useful for
22  farming were on the left bank looking downstream, and
23  for that reason Foreman had meandered that bank as the
24  Surveyor General had instructed him to do.  Had the
25  river been navigable, he would have meandered both
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 1  banks.  But he didn't.
 2      Q.    So in your opinion as a historian who has
 3  done a lot of work with these surveys, does the fact
 4  that he meandered the left bank indicate that he
 5  believed the river was navigable at that time?
 6      A.    No.  It would have been meandered on both
 7  banks if he believed it was navigable.
 8      Q.    And did the same person conduct the survey
 9  that we looked at on Slide 12 on the Gila River?
10      A.    The previous slide, yes.  It was Solomon
11  Foreman did both of them, in approximately the same
12  time, too.
13      Q.    And were those two plats adjacent to one
14  another?
15      A.    Yes.
16      Q.    And did he do any meanders at all on the
17  document we looked at on Slide 12?
18      A.    No.  And if you're looking at -- let me back
19  up here.  If you look at this particular slide --
20      Q.    You're looking at 13 now, right?
21      A.    Yes.
22            You can see that the lands that were useful
23  for farming essentially were on the left-hand side
24  looking downstream, where it was entirely mountainous
25  on the right-hand side here.
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 1            So because the Surveyor General had given him
 2  special instructions to identify lands that might be
 3  useful to the settlers, that's why he did the one-bank
 4  meander on the left here.
 5      Q.    And I believe you said earlier you've looked
 6  at a lot of other historical documents relating to the
 7  Gila; is that correct?
 8      A.    Yes, hundreds.
 9      Q.    Is it your understanding that the corridor
10  along the Gila River channel was used for a path for
11  transportation on foot and on horseback pretty
12  regularly?
13      A.    Yes.  It was called the Gila Trail.
14      Q.    Anything else you want to talk about on
15  Slide 14?
16      A.    No.
17      Q.    Let's move on to Slide 15 then, which says
18  U.S. General Land Office Survey Plat, Township 8 South,
19  Range 22 West, 1874.  Did I read that right?
20      A.    Yes, and I add there near Yuma, approved in
21  1874.
22      Q.    So is this plat substantially west of the
23  ones we've been looking at?
24      A.    Yes.  This is almost at the confluence with
25  the Colorado River.
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 1      Q.    Okay.  What do you want to talk about on
 2  Slide 15?
 3      A.    This particular plat and the field notes
 4  related to it were done between February 26th and
 5  March 4th, 1874 by Surveyor Theodore F. White.  He had
 6  surveyed the interior subdivision lines, meaning the
 7  lines that you see all the little squares here.  And
 8  his survey and field notes were approved by the
 9  Surveyor General on May 9th, 1874.
10            I should point out, by the way, in terms of
11  federal surveys, they weren't necessarily always
12  approved by the Surveyor General.  If the Surveyor
13  General felt there was some flaw with the notes or
14  plats, then they wouldn't be approved, and the surveyor
15  would have to go back and do them again or they would
16  send out another surveyor.  So the fact that these were
17  approved by the surveyor general is important.
18            This township is very close to where the Gila
19  River joins the Colorado River, and in fact, you can
20  see the Colorado River up here in the northwest corner
21  of the plat.  The Colorado would continue toward the
22  southwest, where it would join up with the Gila River.
23            In addition to running the section lines in
24  this plat, White also meandered one bank of the Gila
25  River, but again, not because he thought it was
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 1  navigable.  If he thought it was navigable, he would
 2  have meandered both banks.  His surveying instructions,
 3  like those for Solomon Foreman, were the 1864 manual,
 4  which called for meandering only one bank of
 5  nonnavigable streams that served as routes for internal
 6  communication, meaning the Gila Trail.
 7            The precise wording of the 1864 manual
 8  provided, and this is a direct quote, rivers not
 9  embraced in the class denominated navigable under the
10  statute, and that's a reference to the 1796 law, but
11  which are well-defined natural arteries of internal
12  communication, and have a uniform width, will be
13  meandered on one bank.
14            And indeed, the fact that the Gila River was
15  a, quote, well-defined natural artery of internal
16  communication, meaning the Gila Trail, can be seen in
17  the fact that a road ran just to the south of the Gila
18  River, which you can see running right along here.  And
19  that would have connected up with the road that we saw
20  up around Gila Bend.
21            Let's see.  Following the instructions from
22  the 1864 manual, White meandered just the right bank of
23  the Gila River in Sections 21, 20, 29 and 30 and the
24  left bank in Sections 22, 23, 24 and 13.  He indicated
25  in his field notes that he had shifted from one bank to
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 1  the other because of the difficulty of finishing
 2  one-bank meanders on the right bank, which is what the
 3  manual required.
 4            Now, I talked about earlier where you would
 5  have seen the information about meandering on the plat.
 6  Down in the lower left-hand corner is the box that
 7  identifies which surveyors did which portions of the
 8  fieldwork here, and one of them indicates that the
 9  meander lines were drawn by Theodore F. White and the
10  date that he did the meanders.
11            Also, you can see the table that I talked
12  about earlier where White identifies the actual
13  distances on certain degree bearings that he made.  You
14  can also see a farm field here, and again, I also noted
15  the road that goes south of the Gila River.
16      Q.    Okay.  Anything else we need to talk about on
17  Slide 15?
18      A.    No.
19      Q.    Slide 16 is entitled Conclusions About
20  Federal Surveys.  Does that set forth some of your
21  opinions about the federal surveys?
22      A.    Yes.  And I want to reemphasize for the
23  Commission, I looked at all of the plats and all of the
24  field notes all the way down the entire Gila River from
25  the Salt River to the Colorado River, and none of them
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 1  indicated that the river was navigable by having
 2  meanders done on both banks.  So the portions that are
 3  being discussed here now are just samples, but all of
 4  them are discussed in my report.
 5            Some general conclusions that I reached about
 6  federal surveys and navigability.  Most federal
 7  surveyors along the Gila River did not meander the
 8  stream, thus indicating a lack of navigability in their
 9  own opinions.
10            In those few instances where surveyors did
11  meander the Gila, they were all attributable to
12  instructions in the 1864 surveying manual for meanders
13  of nonnavigable bodies of water under certain special
14  circumstances, meaning that they were following a
15  general trail of internal communication.
16            Thus, many different federal surveyors, who
17  were specifically charged with recording navigable
18  bodies of water and who undertook their surveys along
19  the Gila River in different years prior to Arizona
20  statehood, indicated in their opinion, and not ours
21  looking back, but in their's looking at it at the time,
22  that the Gila River was not navigable.
23      Q.    And again, on the federal surveys, did you
24  find anyplace on the Gila between the Salt River
25  confluence and the Colorado River where there was a
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 1  meander on both banks done?
 2      A.    No.
 3      Q.    And in your opinion as a historian, are the
 4  conclusions you came to and the documents you looked at
 5  under the federal surveys one piece of evidence that
 6  somebody who is trying to determine whether the river
 7  was navigable in its ordinary and natural condition
 8  should look at?
 9      A.    Yes.
10      Q.    Move on to Slide 17.  Are you now switching
11  to start talking about some federal patents?
12      A.    Yes.  I have some general information while
13  we're on this subject.
14      Q.    Let's talk about federal patents in general
15  then.
16      A.    I think a second group of historical records
17  that shed considerable light on the navigability or
18  nonnavigability of any stream are records relating to
19  federal and state patents, homestead patents.  And the
20  following slides all address this group of records.
21            Again, as with the surveys, I'm not talking
22  about all of the patents in this presentation, but they
23  are all of the patents that overlie the Gila River are
24  discussed in my full report.
25      Q.    And did you look at all the federal patents
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 1  along that stretch of the Gila River from the
 2  confluence of the Salt to the confluence of the
 3  Colorado?
 4      A.    Every single federal and state patent that in
 5  any way touched the Gila River.
 6            Beginning in the 1800s the United States
 7  government began issuing homestead patents for
 8  individuals who wanted to settle on the public domain.
 9  One of the most important of those laws was the
10  Homestead Act of 1862, which provided that applicants
11  could obtain up to 160 acres of the public domain.
12            Generally speaking, the requirement to obtain
13  a homestead patent was that an individual needed to
14  apply for the patent at a nearby General Land Office
15  office, and then they had to go actually out to the
16  land that they wanted and settle on it for several
17  years and make improvements to the land, such as
18  building a home, farming the land, putting in fences,
19  planting crops, digging irrigation ditches, so forth.
20            Once those requirements, the settler would
21  return to the Land Office to make a final nominal
22  payment.  But in order to verify that the settler was
23  actually living on the land, each applicant had to fill
24  out an affidavit at the Land Office attesting to the
25  improvements that he or she had made, and he or she had
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 1  to bring witnesses to fill out similar affidavits.
 2            Now, the patents themselves are the actual
 3  deeds, the title to the land; but the affidavits and
 4  all the related documents that they had to fill in
 5  created a patent file, and the patent files are all
 6  available at the National Archives in Washington, D.C.
 7      Q.    And I think I asked you earlier if you looked
 8  at all the federal patents.  Did you look at the whole
 9  file on all those ones between the Salt and the Gila
10  River on -- between the Salt and the Colorado on the
11  Gila?
12      A.    All of the files that were available.  In
13  some cases, due to time, a few things are not present;
14  but basically pretty close to 95, 99 percent of all of
15  the patent files.
16            And these patent files can provide a huge
17  amount of information, because not only are they the
18  affidavits of the applicant and his witnesses, but the
19  applicants had to state what they were doing on the
20  land, as did the witnesses.  And in many cases with
21  regard to the Gila River, the applicant would actually
22  testify that the Gila River ran through his or her
23  piece of property.
24            In some cases the patent files can be
25  hundreds of pages long, because if there was any kind
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 1  of controversy about the piece of property, sometimes
 2  there would be court proceedings in the file and so
 3  forth.
 4            So the U.S. General Land Office had
 5  instructed federal surveyors to meander navigable
 6  bodies of water in order to promote settlement, and the
 7  Land Office was well aware that the beds of navigable
 8  rivers belonged to the states, or in this case a future
 9  state.  Therefore, the meanders were partly done to
10  keep settlers from patenting navigable bodies of water.
11            And so, thus, in addition to examining
12  federal survey notes and plats, I examined every single
13  patent and its related file, and there are over a
14  hundred of them between the Salt River and the
15  confluence with the Colorado River.
16            And the files I examined at the National
17  Archives and copied there, looking for any patent that
18  overlay the Gila River to see if any acreage was
19  withheld from the patent due to the ownership of the
20  bed of the river by a state or a future state.
21            Using the patents themselves, as well as
22  related patent files, I worked with the cartographics
23  office of the Salt River Project as part of my study,
24  and we created several maps showing the location of all
25  homestead patents that touched or overlay the Gila
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 1  River.
 2            Because of the large number of patents,
 3  again, over a hundred, sample areas for the most
 4  densely populated areas were selected for my report to
 5  show patent locations.  And I again want to emphasize
 6  that I have looked at all of the patent files all the
 7  way along the Gila River from the Salt to the Colorado
 8  River.
 9      Q.    Okay.  Move on to Slide 18 then.
10                 CHAIRMAN NOBLE:  Mr. McGinnis?
11                 MR. MCGINNIS:  Yes, sir.
12                 CHAIRMAN NOBLE:  Can we take a break
13  here?
14                 MR. MCGINNIS:  You bet.
15                 CHAIRMAN NOBLE:  Thank you.
16                 THE WITNESS:  This is probably a good
17  place anyway.
18                 CHAIRMAN NOBLE:  Ten minutes.
19                 (A recess was taken from 10:04 a.m. to
20  10:18 a.m.)
21                 CHAIRMAN NOBLE:  Then we will reconvene
22  this hearing.
23  BY MR. MCGINNIS:
24      Q.    Dr. Littlefield, not long before we had the
25  break, I asked you a question about whether you saw any
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 1  meanders of both banks anyplace on the Gila, and I
 2  think my question wasn't very artfully presented.
 3            In your work, did you see anyplace on the
 4  Gila where the surveyor meandered both banks for any
 5  reason?
 6      A.    Yes.  I had forgotten.  I double-checked in
 7  my report.  There was at least one section of the Gila
 8  that was meandered on both banks under the provisions
 9  of I believe it was the 1890 surveying manual.  That
10  manual provided that both bank meanders were to be done
11  for nonnavigable bodies of water if the particular
12  waterway was over three chains wide.  And under those
13  provisions, there was at least one piece, one township,
14  where both banks were meandered.
15      Q.    Other than that, do you recall any other
16  place on the Gila where it was meandered on both banks?
17      A.    I don't remember if that stretched over two
18  townships or is just one, but it was one segment, in
19  other words.
20      Q.    But based upon your education, training and
21  experience as a historian who works with these surveys
22  frequently, did those instances where it was meandered
23  on both banks show that the surveyor thought the river
24  was navigable?
25      A.    No, it was because the river was over three
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 1  chains wide, which is the instructions or the manual
 2  governing that particular survey.
 3      Q.    I think we stopped on Slide 18.  Slide 18 at
 4  the top says Homestead Patent Sampling Areas along the
 5  Gila River.  Can you tell us what this is?
 6      A.    Yes.  This is sort of a master map.  As I
 7  mentioned earlier, I looked at every single patent that
 8  overlay the Gila River; but because of the shear
 9  numbers of those patents, for the purposes of my
10  report, as well as this presentation, we used sampling
11  areas.  But I looked at all of the other patents, just
12  to be sure none of them conflicted with what I found
13  with all of the patents.
14            These are the sample areas in yellow going
15  downstream on the Gila, and they were -- the selected
16  areas were chosen mostly because of the higher density
17  of homestead patents than in other areas.
18            This is the confluence with the Salt River in
19  the far right-hand corner here, and this is -- I'm
20  going to be talking about Exhibit -- let's see.  This
21  is Exhibit 1.  So the first yellow area is Exhibit 2.
22  Exhibit 3 is down near Gila Bend.  Exhibit 4 is further
23  west.  And then Exhibit 5 is going to be at the
24  confluence with the Colorado River.  And you can see
25  the inset state map showing where this sampling area
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 1  takes place.
 2            In the lower right-hand corner is a list of
 3  the underlying historical maps that was used to compile
 4  this particular map.  And then there's a sample
 5  township with the sections and so forth and quarter
 6  sections and so on there for illustration.
 7            These maps were done by Salt River
 8  Cartographics with the information provided by me about
 9  the patents that I looked at.
10      Q.    And again, when you say sampling, is --
11  sampling, those are the ones that you talked about in
12  your report, even though you looked at all of them; is
13  that right?
14      A.    That's correct.  I looked at every single
15  patent and patent file for the entire length of the
16  Gila from the Salt River to the Colorado.
17      Q.    And where you have exhibit numbers here, are
18  those essentially remnants of the prior hearings where
19  you had big blowup exhibits?
20      A.    The foam-mounted boards?
21      Q.    Yes.
22      A.    Yes.  And I'm going to be talking about them
23  in slides that follow this one as well.
24      Q.    So for people who have been around a long
25  time, like me and Commissioner Henness and this
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 1  proceeding, those exhibit numbers correspond to the
 2  blowup boards you had back in the '90s and early 2000s?
 3      A.    Yes.
 4      Q.    There's one other thing on this one I want to
 5  ask you about.  I'm using my laser pointer now.
 6  There's a little legend there where it says "Legend."
 7  You see the little blue squiggly mark?  My eyes aren't
 8  good enough to see what it says next to that.  Can you
 9  tell us what that legend talks about?
10      A.    The legend talks about the historical maps
11  that were used by Salt River Cartographics.  I provided
12  the historical maps, but then Salt River Cartographics
13  used them to compile this map, as well as the
14  underlying exhibits.
15            The light blue is the Gila River, obviously,
16  and then the -- I'll mention what the historical
17  underlying maps are in the next slide or two.
18      Q.    Okay.  So on this particular one, next to the
19  light blue squiggly thing on the legend, does it say
20  Gila River (1913 to 1917)?
21      A.    Yes.  That was a county map, as I recall.
22      Q.    So does that show the approximate location of
23  the Gila River as shown on that map that relates to
24  1913 to 1917?
25      A.    Within those years.  I did the best I could
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 1  to find historical maps, either before or as close to
 2  the time of statehood as possible, that showed where
 3  the Gila River bed was at that time.
 4      Q.    And on some of the subsequent exhibits, do
 5  you have the location of the river for other dates
 6  other than 1913 to 1917 shown?
 7      A.    Yes, and we'll see that in the later slides.
 8      Q.    Anything else we need to talk about on
 9  Slide 18?
10      A.    No.
11      Q.    Slide 19 says Locations of Patents were
12  Determined by using the Bureau of Land Management's
13  Master Title Plats-Sample Shown Below; is that correct?
14      A.    Yes.
15      Q.    And what does this slide show?
16      A.    Well, in order to find out which patents
17  overlay the Gila River, I had to locate the actual
18  positions of the patents within each given township.
19            The Bureau of Land Management has an
20  overlying master index, which is shown here on this
21  slide, and they're known as Master Title Plats.  The
22  numbers that you see at the bottom of each little box
23  or rectangle are the homestead patent numbers that
24  where the land was ultimately sold to a private
25  individual.
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 1            In some cases the land went to the state,
 2  such as Sections 13 and 36, or these plats also show
 3  how the U.S. Government may have encumbered the land in
 4  any particular way.
 5            Once the homestead patent numbers were
 6  obtained, then you take those and you go to what are
 7  known as the historical indices, and those tell you
 8  what type of patent it was and what the year was.  And
 9  with that particular information, you can then get the
10  homestead patent file from the National Archives in
11  Washington, D.C.
12            And so this is a Master Title Plat, and this
13  is what I -- what I would do is, I would draw in on a
14  copy of this map where the Gila River went through this
15  particular township, and then I would get the homestead
16  patent files for that particular area.
17      Q.    And did you draw the river in on the map just
18  for purposes of figuring out which files you needed to
19  look at?
20      A.    Yeah.  If it was anywhere close to the Gila
21  River, I got the files for all of them.
22      Q.    Anything else you want to talk about on
23  Slide 19?
24      A.    No.
25      Q.    Okay.  Slide 20 says Exhibit 2:  Federal
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 1  Patents along the Gila River (near Phoenix); is that
 2  correct?
 3      A.    Yes.  This is the Exhibit 2 of the -- let's
 4  go back here.  The slide we're going to be looking at
 5  in a moment is Exhibit 2 up here near Phoenix, and this
 6  shows the Salt River's confluence with the Gila River
 7  and then downstream through a number of townships.
 8            You'll see that there are three different
 9  shades of blue that are being used on this map to
10  indicate the Gila River.  The light blue show the
11  historical maps.  I'm sorry, the light blue shows the
12  location of the Gila River the way it appeared on the
13  U.S. General Land Office survey plats, the documents I
14  talked about earlier.
15      Q.    Because these blues are pretty close, can you
16  show the Commission which blue you're talking about
17  when you're talking about the light blue?
18      A.    Generally speaking, it's the wider color
19  here.  In other words, this is the boundary or the edge
20  of the Gila River the way it was identified by the
21  federal surveyors when they undertook their surveys of
22  these townships.
23            The light blue -- no, I'm sorry.  Let me get
24  this right here.
25            Yeah, the light blue is the U.S. general
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 1  survey plats.  The medium blue, which is -- I'm getting
 2  this -- let me go back here.
 3      Q.    I'm having a hard time.  The print on this
 4  map is so small I'm having a hard time reading it
 5  myself.
 6      A.    Yeah, I'm looking at my notes here.
 7            The light blue right here in the middle is
 8  the location of the Gila River as identified by the
 9  General Land Office surveyors.  The medium blue, which
10  is the wider expanse on there, are several different
11  historical maps of the Gila River around the time of
12  statehood.  And the dark blue shows the location of the
13  Gila River from U.S. Geological Survey topographic
14  maps.  Not the current topographic maps, but the
15  ones -- the earliest ones that were generated by that
16  agency, and they're identified down here in the legend.
17  And in the digital version of my report, this map can
18  be expanded to show the information.
19      Q.    And just from looking at that map, the
20  location of the river as depicted in those three
21  different time periods looks like it maybe changed over
22  time; is that right?
23      A.    Correct.  It could be that it changed over
24  time.  It also could be that the mapping techniques
25  were different over time.
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 1            But in any event, what I tried to do was to
 2  get all of the homestead patents that touched any
 3  version of the Gila River.  And you can see all of the
 4  blocks that have numbers inside them.  Those are all
 5  homestead patents, federal patents, that touched any
 6  version of the Gila River in this reach of the river.
 7            And here's -- this is the master map down
 8  here in the corner, and the location of the yellow is
 9  this particular exhibit map.
10      Q.    And so was your purpose in looking at the
11  three different locations of the river as depicted on
12  this map essentially just to make sure you got all the
13  patent files that you needed to look for?
14      A.    Yes.
15      Q.    Anything else you want to talk about on
16  Slide 20?
17      A.    No.
18      Q.    Okay.  Slide 21 says Exhibit 3:  Federal
19  Patents along the Gila River (near Gila Bend).  Is this
20  a similar map to the one we just looked at?
21      A.    Yes.  It's just the -- if you look at the
22  master version here, it's further downstream, and this
23  was the map of one of the U.S. General Land Office
24  plats that I showed earlier.  And again, all of the
25  outlined black blocks along here are homestead patents
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 1  that touched or overlay any version of the Gila River
 2  based on those three sets of underlying historical
 3  maps.
 4      Q.    And are we again here looking at a portion of
 5  the river where it goes north and south because it's
 6  along the bend?
 7      A.    Yes.
 8      Q.    Anything else we need talk about on Slide 21?
 9      A.    No.
10      Q.    Okay.  Slide 22 says Exhibit 4:  Federal
11  Patents along the Gila River (Upstream from Yuma); is
12  that correct?
13      A.    Yes.
14      Q.    Is this a similar type of map to the last two
15  we just looked at?
16      A.    Yes, and again, you can see I obtained the
17  patent files and patents for any parcel of land that
18  transferred out of U.S. Government ownership to an
19  individual under any version of the Gila River based on
20  those underlying historical maps all the way along
21  here.
22            The yellow indicates on this master map where
23  this particular sample map lies.
24      Q.    And again on this map, at least as depicted
25  on the base maps that were used to prepare it, the Gila


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1352


 1  River looks like it's in several different places over
 2  time?
 3      A.    Correct.
 4      Q.    Can you tell us, just in the scale -- I want
 5  to look at, just to get a feel for it, this part right
 6  in the middle where you have the two blue lines that
 7  are pretty close together and then I guess the more
 8  contemporary line that's farther apart.  Can you tell
 9  me about how far that is?
10      A.    Well, this area right in here, which is
11  pretty much devoid of having much information in it, is
12  essentially one section of land.  So it's about one
13  mile by one mile.  So when you're looking at one of
14  these places where the dark blue line is a long ways
15  from the other two versions of the lines, it would
16  appear that it's probably close to two miles apart; and
17  a similar thing, about a mile and a half in that reach
18  of the river.  And in some places, of course, all three
19  versions of the river are overlapping.
20      Q.    Again, that's as depicted on various maps
21  that were created at different times?
22      A.    Correct.
23      Q.    Anything else you want to talk about on
24  Slide 22?
25      A.    Other than the fact that, again, you can see
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 1  all of the homestead patents and patent files that I
 2  examined on this particular sample map.
 3      Q.    Okay.  Slide 23 says Exhibit 5:  Federal
 4  Patents along the Gila River (at Yuma).  Is this a
 5  similar map to the ones we've been looking at?
 6      A.    Yes.
 7      Q.    Anything of particular significance on this
 8  one compared to the other ones?
 9      A.    The same thing; that the homestead patents
10  are identified here, and at the far left-hand side of
11  the map is the Colorado River.  In the lower left-hand
12  corner is the yellow block indicating where on the
13  sample map this block lies.
14      Q.    And just so I'm clear, the federal patents,
15  are those essentially situations where the United
16  States deeded land to individual landowners?
17      A.    Yes.
18      Q.    Do you know, back in the 1800s, before
19  Arizona became a state, who would have been the holder
20  of the public trust interest in riverbed lands if they
21  were navigable?
22      A.    That would have -- the United States would
23  have held it in trust on behalf of any future state.
24      Q.    And that's the same entity that issued these
25  patents, right?
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 1      A.    Yes.
 2      Q.    Anything else you want to talk about on
 3  Slide 23?
 4      A.    No.
 5      Q.    Slide 24 then deals with the Desert Land Act
 6  of 1877; is that right?
 7      A.    Yes.
 8      Q.    Can you tell us -- walk through this slide
 9  and tell us what importance, if any, the Desert Land
10  Act of 1877 has to navigability?
11      A.    Congress passed what was called the Desert
12  Land Act in 1877.  The law was designed to make
13  homesteading in desert areas easier by permitting
14  settlers to acquire larger blocks of land, 640 acres
15  instead of the 160 acres that the Homestead Act
16  provided.  This was a recognition, basically, that in
17  desert areas you need more land to support crops and
18  cattle than you do in areas that are relatively humid.
19            The law required that claimants provide
20  irrigation water to their lands, and that -- according
21  to the law's terms, that water had to come from a
22  nonnavigable stream.  So in other words, anybody
23  applying for a Desert Land Act patent had to declare
24  that the land that they were applying for came from a
25  nonnavigable stream.
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 1            The relevant provision is as follows:  Quote,
 2  Provided however that the right to the use of water by
 3  the person so conducting the same, on or to any tract
 4  of desert land of six hundred and forty acres shall
 5  depend upon bona fide prior appropriation; and such
 6  right shall not exceed the amount of water actually
 7  appropriated, and necessarily used for the purpose of
 8  irrigation and reclamation; and all surplus water over
 9  and above such actual appropriation and use, together
10  with the water of all lakes, rivers, and other sources
11  of water supply upon the public lands and not
12  navigable, shall remain and be held free for the
13  appropriation and use of the irrigation, mining and
14  manufacturing purposes subject to existing rights.
15            One thing to recognize here is that the
16  General Land Office, which is the predecessor of
17  today's Bureau of Land Management, issued over 20
18  different Desert Land Patents in the vicinity of the
19  Gila River, thus indicating that the U.S. officials who
20  were issuing those patents, as well as the applicants
21  themselves, understood that the Desert Land Patent
22  involved was related to a nonnavigable body of water as
23  a source of water.
24      Q.    We talked at the beginning of this morning
25  that you said you weren't an expert on the legal
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 1  issues, but you have to look at them for purposes of
 2  doing historical work; is that generally correct?
 3      A.    Yes.
 4      Q.    Are you familiar with a case that we've
 5  talked about in these cases several times called the
 6  Daniel Ball?
 7      A.    Yes, I am, 18 -- I believe it's 1870 or '77.
 8      Q.    So that was my question.  Would that case
 9  have been decided by the U.S. Supreme Court before the
10  Desert Land Act came out?
11      A.    Yes, I believe so.
12      Q.    Anything else you want to talk about on
13  Slide 24?
14      A.    No.
15      Q.    Slide 25 is another title slide on State
16  Patents.  Are we now transitioning to talk about
17  patents that were issued by the State of Arizona as
18  opposed to by the Federal Government?
19      A.    Yes.
20      Q.    And similar to the question I asked you
21  earlier, do you know who would have been the holder of
22  the public trust interest in streambed lands if the
23  river had been navigable for the period after 1912?
24      A.    That would have been the State of Arizona.
25      Q.    And is what you're going to talk about now
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 1  patents issued by the State of Arizona to private
 2  individuals?
 3      A.    Through which the Gila River flowed.
 4      Q.    Anything else you want to talk about on
 5  Slide 25?
 6      A.    I was just going to provide a little
 7  background on state patents.
 8      Q.    Okay.
 9      A.    In addition to federal patents along the Gila
10  River, the State of Arizona also granted patents to
11  various individuals.  Arizona, like many western
12  states, had received large allotments of the public
13  domain from Congress upon statehood to promote various
14  objectives, such as the construction of schools,
15  universities, mental health facilities and miners'
16  hospitals.
17            These are primarily lands located in
18  Sections 2, 16, 32 and 36, although state lands could
19  also be chosen in many other parts of the state of
20  Arizona because of other legislation granting specific
21  amounts for different purposes.
22            Cumulatively, Arizona selected hundreds of
23  thousands of acres of land for the state, which they --
24  many of which parcels they subsequently patented out,
25  meaning they sold to private individuals or other
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 1  entities.
 2      Q.    Okay.  Can we move on to Slide 26 now?
 3  Slide 26 says Locations of State Patents were
 4  Determined from Arizona State Land Department Master
 5  Title Plats (Example Shown Below).  Did I read that
 6  right?
 7      A.    Yes.
 8      Q.    What does this show?
 9      A.    This essentially shows how I located state
10  patents that overlay or touch the Gila River.  This is
11  the state version of the Master Title Plat for the
12  Federal Government.  And again, what I did is I got the
13  Master Title Plat and then roughly sketched in, based
14  on the historical maps, where the Gila River would have
15  gone, and then I obtained any state patents that came
16  anywhere close to the location of the Gila River based
17  on historical sources.
18      Q.    And is that a process similar to what you did
19  with the federal patents?
20      A.    Yes.
21      Q.    Slide 27 says Exhibit 1A:  State Patents
22  along the Gila River (near Phoenix).  Is this a map
23  similar to the ones we looked at on the federal
24  patents?
25      A.    It was created the same way, except that what
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 1  is shown here is the location of state patents that
 2  were sold by the State of Arizona to various
 3  individuals or parties.  The State did not have the
 4  same requirements as the Federal Government, that they
 5  had to create a patent file, necessarily.  Sometimes
 6  the patents were just sold outright for sums of money.
 7            But you can see in these blowups of different
 8  sections where various state patents overlay the Gila
 9  River in different sections along the stream.
10      Q.    And just so we understand the terminology, is
11  a patent essentially a deed?
12      A.    Yes.
13      Q.    Conveys interest in real estate?
14      A.    Yes.
15      Q.    Is it your understanding that the individuals
16  who got these patents from the State paid money for
17  them?
18      A.    Yes.
19      Q.    Anything else you want to talk about on
20  Slide 27?
21      A.    Well, I'm not going to discuss all of the
22  state patents, but I do want to point out that there
23  were over 60 places where the State Land officials sold
24  Arizona acreage that touched or overlay the Gila River.
25  All of that information is discussed in detail in my
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 1  report.
 2            And because there are roughly 60-some-odd of
 3  these instances, it suggests that the state officials,
 4  as well as the parties that bought these parcels of
 5  land, did not believe the Gila River was navigable when
 6  they issued those state patents.
 7      Q.    Okay.  Anything else you want to talk about
 8  in Slide 27?
 9      A.    No.
10      Q.    Okay.  Slide 28 says Conclusions about
11  Patents.  Can you walk us through this slide then?
12      A.    Sure.  These are conclusions about both
13  federal and state patents.  There were over a hundred
14  patents issued by the United States that touched or
15  overlay the Gila River between the Salt River and the
16  Colorado River.
17            Twenty of these were Desert Land Act patents
18  that expressly had to take water from a nonnavigable
19  stream.
20            In not one instance did the U.S. Government,
21  in granting any type of patent along the Gila River,
22  indicate a belief that the stream was navigable by
23  withholding acreage for the bed of the river.
24            In fact, many of the patent applicants
25  themselves specifically noted in their patent files
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 1  that the bed of the Gila River ran through part of
 2  their patent.
 3            In addition, Arizona authorities sold over
 4  60 parcels as state patents for lands lying over the
 5  Gila River.
 6            Cumulatively, therefore, there are
 7  approximately 150 federal and state patents issued by
 8  different federal and state authorities to multitudes
 9  of people and entities where all of these parties made
10  judgments that in their opinion the Gila River was not
11  navigable.
12      Q.    So is it your opinion, as a historian, that
13  this information about patents, like the information
14  about surveys, is evidence that should be taken into
15  account in determining whether the river was navigable
16  in its ordinary and natural condition?
17      A.    Yes, because these are all historical parties
18  who are on the scene at the time, without looking back
19  at the information from our perspective, but instead,
20  were expressing an opinion, either implicitly or
21  explicitly, that the Gila River was not navigable.
22      Q.    Okay.  Anything else that we haven't covered
23  about patents that we should talk about?
24      A.    No.
25      Q.    Let's move on to Slide 29.  Slide 29 is a
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 1  title slide that says Miscellaneous Historical
 2  Descriptions of the River.  Is this the portion of the
 3  presentation where you start talking about the other
 4  historical documents, in addition to patents and
 5  surveys that you looked at?
 6      A.    Yes, and I have some sort of introductory
 7  material.
 8      Q.    Okay.  Why don't you tell us that.
 9      A.    There are numerous historical accounts of the
10  Gila River as it existed prior to Arizona statehood in
11  1912.  Among these historical materials are reports by
12  Spanish missionaries, military explorers, and other
13  visitors to the region before statehood, who provided
14  descriptions of the Gila River long before it was
15  impeded by irrigation diversion dams.
16            Also offering insight into the nature of the
17  Gila are historical newspaper accounts, and other
18  additional insight about the river can be found in
19  legislation passed by the Arizona Territorial
20  Legislature, as well as in published Federal Reports.
21            I'm only going to offer a few examples here.
22  There are many more of these types of items that are in
23  my report.  But I do want to point out one thing about
24  the historical newspaper articles, because I expanded
25  on this in this report.
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 1            It should be pointed out that historical
 2  19th century and early 20th century newspapers in the
 3  American West were extremely strong boosters of their
 4  communities.  Because there was no radio or television,
 5  newspapers were the only sources of information to be
 6  communicated to people in a given community or in other
 7  areas nearby or even further away.
 8            So most western newspapers sought to
 9  highlight the many benefits of their communities to
10  keep local residents fully informed, as well as to
11  convey the information to others elsewhere, because
12  many newspapers wanted to attract new settlers, and so
13  they would list such things if their community had
14  churches or schools or different types of businesses
15  that they had or whether it was easy to farm the land,
16  the different kinds of crops that could be grown, and
17  so on.
18            In addition, some newspapers, such as the
19  Pacific Rural Press, carried detailed descriptions of
20  various areas as a service to prospective settlers.
21  These articles describe many of the same types of
22  attributes so that people who were contemplating moving
23  to an area would understand what the area was like.
24            I looked at literally hundreds of newspaper
25  articles along that in some way or another describe the
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 1  Gila River, and it's important to understand that none
 2  of these historical newspaper articles suggested that
 3  the Gila River was navigable.
 4            There were stories, without a doubt, that
 5  there were occasionally boats put in the river, and
 6  some of those I'll talk about in a moment here.  But
 7  none of these newspaper articles that describe such
 8  attributes as railroads that serve communities or
 9  roads, none of the articles said the Gila River is a
10  useful means of communicating and carrying commerce.
11            So I'm going to offer only a few examples in
12  this presentation, but there are many, many others in
13  the report that I've filed with ANSAC.
14      Q.    Okay.  Well, let's move on to Slide 30.  This
15  says Francisco Garces, November 29th, 1775.  Is this an
16  example of an historical account that you looked at?
17      A.    Yes.
18      Q.    Can you tell us what Mr. Garces was saying
19  here?
20      A.    One of the earliest non-Indians to visit the
21  Gila River area was Francisco Garces.  He was a Spanish
22  missionary who traveled through what is now the
23  American Southwest in 1775 and 1776.
24            While he was in what is today the state of
25  Arizona, on November 29th, 1775, in his journal he
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 1  described the frequent shifting of the Gila River's
 2  channel as part of his commentary on that stream, as
 3  well as commentary about the Colorado River.
 4            And this is what Garces wrote.  Obviously
 5  it's a translation:  As the Colorado River has such a
 6  current, and runs so scattered through the bottomlands,
 7  we found no Isla de Trinidad, neither was there now the
 8  ford by which passed the expedition on the former
 9  occasion, the Indians saying that the river was now
10  very deep at that ford: for these two rivers, the
11  Colorado and Gila, rise every year to such excess, and
12  run through these flat and friable grounds with such
13  lack of restraint, that they appear to shift their
14  channels, forming washouts, and dividing into branches,
15  according as the force of the current bears more or
16  less to this side or to that.  The result is that at
17  its greatest flood the Gila itself extends more than a
18  league, which was 2.63 miles, and presumably the
19  Colorado much more.
20      Q.    So based on this 1775 account, would your
21  interpretation as a historian be that even back in the
22  1700s the Gila River was moving and shifting in lots of
23  places?
24      A.    Yes.  That's according to Francisco Garces.
25      Q.    Or at least in the places he was talking


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1366


 1  about?
 2      A.    Correct.
 3      Q.    And as a matter of fact, the ford, does this
 4  part here where I'm showing you, "neither was there now
 5  the ford by which passed the expedition on the former
 6  occasion," does it look like he had been there before?
 7      A.    Yes.
 8      Q.    And whatever ford he had crossed the river at
 9  back then wasn't there anymore and it was now deep at
10  that spot; is that right?
11      A.    Yes.
12      Q.    And he also specifically talks about the
13  shifting channels; is that correct?
14      A.    Yes.
15      Q.    Does he also in this 1775 account talk about
16  the river dividing into branches?
17      A.    Yes.
18      Q.    Slide 31 then.  This top says Colonel Phillip
19  St. George Cooke, October 1846.  Is this another
20  historical account that you looked at?
21      A.    Yes.
22      Q.    Can you tell us what Colonel Cooke talked
23  about?
24      A.    Well, a little background on Colonel Cooke,
25  first.  Among the earliest military groups to try using
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 1  the Gila River for conveyance were members of the
 2  so-called Mormon Battalion.  These were volunteers
 3  recruited from Mormon immigrants to fight in the
 4  Mexican war, which had broken out in 1846.
 5            In October of that year Colonel Phillip
 6  St. George Cooke led the Mormon Battalion westward from
 7  Santa Fe, New Mexico following the Gila Trail across
 8  Arizona.  After passing Gila Bend, Cooke wrote in his
 9  journal about a failed attempt to travel down the Gila
10  by boat, and this is what he wrote:
11            Quote, Sixty or seventy miles above the mouth
12  of the Gila, having more wagons than necessary, and
13  scarcely able to get them on, I tried the experiment,
14  with very flattering assurances of success, of boating
15  with two pontoon wagon beds, and a raft for the running
16  gear.  I embarked a portion of the rations, some road
17  tools, and corn.
18            And here's the key part of it:  The
19  experiment signally failed, owing to the shallowness of
20  the water on the bars; the river was very low.  In
21  consequence of the difficulty of approaching the river,
22  orders mistaken, et cetera, the flour was only saved
23  from the loading, and the pontoons were floated empty
24  to the crossing of the Rio Colorado, where they were
25  used as a ferry boat.
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 1            And note that this is Cooke's explanation
 2  about why his attempt to navigate the Gila was a
 3  failure, and it's one of those instances where a boat,
 4  or something tried to be a boat, was used on the river,
 5  but it's not a recognition that this was a reliable
 6  means of commerce.
 7      Q.    And were you present for this hearing when we
 8  had it back in June?
 9      A.    Yes, I was.
10      Q.    Do you recall some testimony back in June,
11  maybe success was in the eye of the beholder?  And I'm
12  paraphrasing there, but do you understand what I'm
13  asking about?
14      A.    Yes.
15      Q.    As a historian, do you think it's important
16  to look at the historical documents and the opinions of
17  the folks that were actually there on the ground?
18      A.    Yes.  And when you take this particular quote
19  in conjunction with the multitudes of other historical
20  documents, it indicates that this was, you know, an
21  anomaly.  There were a few other attempts to put boats
22  in the river, too, but none of them indicated, as the
23  multitude of historical documents show, that the Gila
24  River was navigable.  None of them show that it was
25  navigable on a reliable basis.
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 1      Q.    And the quote on this slide, is it from a
 2  primary source?  I mean is this actually Cooke talking
 3  here, or is it somebody talking about what Cooke
 4  thought about it?
 5      A.    This is taken from a report by Cooke.  It's
 6  entitled Report of Lieutenant Colonel Phillip
 7  St. George Cook of his March from Santa Fe, New Mexico
 8  to San Diego, Upper California.  And this is a House of
 9  Representatives executive document from the
10  30th Congress, First Session, published in 1848, and
11  this is Page 558.
12            So this was his official report to Congress
13  on his expedition to California.
14      Q.    And I forgot to ask you this question about
15  Slide 30, the Garces account from 1775, but without
16  going back on the slide, let's think about that one.
17            Was that 1775 account, to your knowledge,
18  before any non-Indian diversions or dams on the Gila or
19  Salt or Verde Rivers?
20      A.    Yes.
21      Q.    Were there any dams here, that you know of,
22  by non-Indians in 1775?
23      A.    As far as I know, there weren't any.
24      Q.    How about 1846, do you know of any
25  significant dams or diversions upstream from the Gila
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 1  River in 1846?
 2      A.    No.
 3      Q.    And the last part of this quote here on
 4  Slide 31, he talks about these pontoon wagon beds being
 5  floated empty to the crossing of the Rio Colorado.
 6  Would that be on the Gila?
 7      A.    Yes.
 8      Q.    Okay.  But --
 9      A.    Floated down the Gila to the Colorado.
10      Q.    And they were floated empty?
11      A.    Yes.
12      Q.    But does he say then at the bottom that those
13  same pontoon wagon beds were actually used as a ferry
14  boat on the Colorado?
15      A.    Correct.
16      Q.    Anything else of significance that you want
17  to talk about with Slide 31?
18      A.    No.
19      Q.    Okay.  Slide 32 says William H. Emory, 1846
20  and 1853?
21      A.    Yes.
22      Q.    Is this another thing that you relied upon?
23      A.    Yes.
24      Q.    Can you tell us what Mr. Emory said?
25      A.    Well, William Emory was exploring the
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 1  Southwest in 1846.  He described the Gila and its
 2  channel changes.  This is the top quote:  We encamped
 3  on an island where the valley is contracted by sand
 4  buttes in what had been very recently the bed of the
 5  river.  It was overgrown with willow, cane, Gila grass,
 6  flag grass, et cetera.  The pools in the old bed of the
 7  river were full of ducks, and all night the swan, brant
 8  and geese, were passing.
 9            Emory later served in 1853 on the Commission
10  to survey the new U.S.-Mexico border, which was then
11  the Gila River.  And in his report to Congress on this
12  effort, he stated that, quote, The north side is
13  bounded by the Gila River, which is not navigable, but
14  it is a never failing stream, discharging a large
15  volume of water.
16      Q.    Okay.  To your understanding, were these two
17  accounts by Emory prior to any significant diversions
18  or dams upstream of the Gila on the Salt or the Verde?
19      A.    Correct.
20            And I don't have the sources in my note here,
21  but these were from documents created by Emory, and the
22  sources are cited in my full report.
23      Q.    So on the second quote from 1853, Emory says
24  it's a never failing stream.  Do you see that?
25      A.    Yes, he does.
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 1      Q.    As a historian, would you take him to be
 2  saying it's essentially a perennial stream?
 3      A.    Well, I would take that, the never failing
 4  stream part of it, in conjunction with other historical
 5  documents, because other historical documents indicate
 6  that in some cases it did fail.
 7      Q.    But he was talking about a river that flowed
 8  at least most of the time, maybe?
 9      A.    Right, and he was obviously there at a time
10  of year when there was water in it.
11      Q.    And he was also talking about a river that
12  discharged a large volume of water?
13      A.    Yes.
14      Q.    But he specifically says it's not navigable;
15  is that right?
16      A.    Right, and he is a historical figure on the
17  river at that particular time offering his opinion
18  about that water.
19      Q.    So back in 1853, prior to any dams or
20  diversions upstream, when the river was flowing a large
21  portion of the time and discharging a large volume of
22  water, Emory, who was there on the ground and saw it,
23  still believed it not to be navigable; is that correct?
24      A.    Yes, and probably because of what he said in
25  1846 about the channel changing, which was the -- he


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1373


 1  mentions that they camped near what had been very
 2  recently the bed of the river.
 3      Q.    Okay.  Anything else you want to talk about
 4  in Slide 32?
 5      A.    No.
 6      Q.    Slide 33 says Lieutenant Nathaniel Michler,
 7  1853.  Is this another account you relied upon?
 8      A.    Yes.
 9      Q.    Can you tell us what Mr. Michler said, or
10  Lieutenant Michler?
11      A.    Lieutenant Nathaniel Michler was with Emory
12  in 1853, and Michler described the Gila River in
13  relation to the Colorado River, comparing them,
14  essentially.
15            This is what Michler wrote:  The Colorado is
16  said to have but few tributaries; the Gila has several,
17  emptying in above and below the Pima's villages.  The
18  annual rise in both rivers usually takes place in the
19  months of May and June, sometimes as late as July, and
20  is caused by the melting of the snows in the mountains
21  near their headwaters; the freshets are not of long
22  duration.  Frequently the one stream will be up and the
23  other down.  The Gila becomes so low that a sandbar
24  forms at its mouth during the summer, and at no time
25  does it supply much water.  The Colorado on the
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 1  contrary, is navigable for small steamers, drawing two
 2  and two and a half feet of water as high up as Yuma.
 3  This is a great savings, as the cost of transportation
 4  of stores by trains across the desert is enormous.  The
 5  navigation is pretty good, meaning on the Colorado
 6  River, but, like all streams of the same nature, the
 7  channel frequently changes, owing to the shifting sands
 8  and the instability of the banks.
 9            So in effect, he's saying here that the
10  Colorado is navigable, but by implication, because of
11  the way he phrases it, he doesn't indicate that the
12  Gila was also navigable.
13      Q.    And is it your understanding that this 1853
14  account was before any significant dams or diversions
15  upstream of the Gila?
16      A.    Yes.
17      Q.    Or on the Gila?
18      A.    Yes.
19      Q.    As a historian, do you have an opinion about
20  what it means to say the Gila becomes so low that a
21  sandbar forms at its mouth during the summer?  Can you
22  tell us what you think that means?
23      A.    Just that there is such a lack of flow that
24  there's not enough current to wash the sand out
25  downstream into the Colorado.
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 1      Q.    Anything else you want to talk about on
 2  Slide 33?
 3      A.    No.
 4      Q.    Slide 34 says Samuel Steamboat Adams, 1860s?
 5      A.    Correct.
 6      Q.    Is Mr. Adams one of the folks you relied on
 7  the accounts of?
 8      A.    Well, this is actually a historical account
 9  that described -- from the 1890s that described -- I
10  think it was from the 1890s.  Let me double-check here.
11  What Samuel Steamboat Adams had suggested as a means of
12  navigating the Gila River.
13      Q.    And does this slide talk about his
14  suggestion?
15      A.    Yes.
16      Q.    Can you tell us what he said or what you want
17  to talk about with it?
18      A.    Well, to permit travel on both the Gila and
19  the Salt, no matter what their water levels were,
20  Samuel Adams, who is also known as Steamboat Adams --
21  and he, by the way, was a candidate for Arizona
22  Territory's nonvoting seat in Congress.  He advanced a
23  unique idea in the 1860s, which the newspaper reported
24  on his idea some years later.  According to the Weekly
25  Journal-Miner, one of Adams's notions aimed to address
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 1  the widely fluctuating flows of the Gila and the Salt
 2  Rivers.
 3            This was his idea:  Quote, The navigation of
 4  the Gila and the Salt Rivers with steamboats with big
 5  broad wheels something on the order of our present
 6  traction engine wheels, and when there was water, they
 7  were to act as water wheels and in places where the
 8  river sank, meaning went into a bed, they were to carry
 9  the boat over the dry land, and for protection, it was
10  to be provided with a double turret gun, one in front
11  and one behind, and in case of Indians it could be
12  turned on the enemy, and in tight pulls either on land
13  or water the firing of the gun at the rear acted as a
14  pusher by the recoil of the charge or shot from the
15  front or bow would make the vessel back out in case
16  they got stranded.
17      Q.    Every time I read this account I think of the
18  duck boats that they have in places where you tour,
19  where it's half truck/half boat.  Is that what you
20  think he's talking about here, something like that?
21      A.    Well, I have more a mental image of something
22  like on the side spinning.
23            But the important thing here is that there
24  was no indication in the historical record that Adams's
25  idea was ever tried.  And by the way, he also lost the
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 1  election for territorial delegate.
 2      Q.    But it's clear, isn't it, though, that Adams
 3  in the 1860s thought if you wanted to take a steamboat
 4  down the Gila River, you better put wheels on it?
 5      A.    Yeah, and also have a gun to fire it in
 6  places where the water was shallow.
 7      Q.    So we move on to Slide 35.  Slide 35 says
 8  Richard C. McCormick, 1870.  Is that another account
 9  that you looked at?
10      A.    Yes, it is.
11      Q.    Can you tell us what Mr. McCormick said?
12      A.    Well, although Steamboat Adams did not win
13  his election to Congress, Richard McCormick was elected
14  to the nonvoting House seat in 1869, and he served in
15  that position to 1875.
16            He offered this statement to Congress in
17  1870, when he was describing a possible railroad route
18  across Arizona:  For two hundred miles you follow the
19  valley of the Gila River.  And again, this is for a
20  possible railroad route.  For half or two-thirds of the
21  year it is a large river, and the other part a
22  comparatively small one.  It is not navigated.  The
23  valley of the Gila is narrow in many places.
24      Q.    Okay.  Anything else of significance with
25  Mr. McCormick's account?
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 1      A.    Just that he was on the scene, and he was
 2  saying specifically to Congress that the river was not
 3  being navigated, the Gila.
 4      Q.    Let's move on to Slide 36.  You talked a
 5  little bit earlier about sort of territorial newspapers
 6  and how they were boosters.  Do you recall that?
 7      A.    Yes.
 8      Q.    Were there some stories in these old
 9  newspapers that are going to be considered
10  tongue-in-cheek, sort of a joke?
11      A.    In fact, a lot of newspapers carried humor as
12  part of their reporting.
13      Q.    And this Slide 36 says Arizona Sentinel,
14  July 28, 1877.  Is this, in your opinion, an example of
15  one of those?
16      A.    Yes.
17      Q.    Can you tell us about what's on this slide
18  about that particular newspaper account?
19      A.    Well, first, I should point out that the
20  Arizona Sentinel was published in Yuma, so presumably
21  the publishers knew something about the characteristics
22  of the Gila River, at least on the lower reaches.
23            Commenting about how newspapers from far-away
24  locales were inaccurately publishing stories about
25  steamboats plying the Gila River, the Arizona Sentinel,
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 1  which was published in Yuma, ran a story on July 28th,
 2  1877, under the headline "Humorous If Not Intelligent,"
 3  and this newspaper article commented with
 4  tongue-in-cheek about several overland freight
 5  operators, calling them in jest by the term Captains.
 6            And this is the news story:  Captains
 7  Quinlan --
 8      Q.    Sorry.  This bottom bullet, is that a quote
 9  from the newspaper, the bottom part?
10      A.    Yes.
11      Q.    Sorry.  Go ahead.
12      A.    Captains Quinlan, Jenks, Cavaness, Bowley,
13  Fields, Noriega and other noted navigators between Yuma
14  and Tucson will very likely read this with surprise,
15  and admire the intelligence of the geographical sharp
16  of the Post.
17            The Post was an out-of-town newspaper that
18  had published a story about steamers going to, of all
19  places, Tucson on the Gila River.
20            And Captains Moore, Kerens & Mitchell,
21  Capron, and even our old friend Platt of Kansas City,
22  all of whom now run mail packets on the line, meaning
23  these were wagon trains, will smile and wonder what on
24  earth they bought so much barley for and why they went
25  off on the plains and fooled away thousands of dollars
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 1  to dig wells to supply their steam works -- which he's
 2  referring here to mules and horses that pulled the
 3  wagons.  Let's see, and fooled away thousands of
 4  dollars to dig wells to supply their steam works with
 5  water, while their crafts were sailing right along by
 6  water.
 7      Q.    The Gila River doesn't actually run to
 8  Tucson, does it?
 9      A.    No, it doesn't.
10      Q.    Let's move on to Slide 37.  This slide, the
11  heading says Arizona Territorial Legislature, 1865.
12  What is the quote you have here on this slide?
13      A.    Well, newspaper publishers and military
14  officials in Arizona were not the only people to
15  believe the Gila was not navigable.  Among the earliest
16  actions taken by the new territory's legislature
17  involved the issue of navigable streams in Arizona.
18            Meeting in 1865 in its Second Session, the
19  Arizona Territorial Legislature passed a memorial
20  asking Congress for an appropriation to improve the
21  navigation of the Colorado River.  The memorial sought
22  $150,000 to remove obstacles such as sandbars, snags,
23  boulders and other obstructions in the Colorado River's
24  bed, and it declared explicitly the Colorado River is
25  the only navigable water in this territory.
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 1            It's important to note they did not ask for
 2  similar money to improve navigation on the Gila River.
 3      Q.    Is your understanding that 1865 was before
 4  any significant non-Indian dams or diversions on the
 5  Gila, Salt or Verde?
 6      A.    Yes.
 7      Q.    Do you know what the -- how the Arizona
 8  Territorial Legislature was comprised?  Was it people
 9  from all over the territory?
10      A.    Yes.  In fact, some of the photographs are
11  out in the hall out here.  I don't know if the earliest
12  1865 people are out there.
13      Q.    So would there have been people from areas
14  where the Gila River flowed through in the Arizona
15  Territorial Legislature, likely?
16      A.    I don't -- likely.  I don't know for sure.
17      Q.    Moving on to Slide 38, you see the Twelfth
18  Annual Report of the U.S. Geological Survey, 1891.  Is
19  this an additional historical account that you relied
20  upon?
21      A.    Yes.
22      Q.    Can you tell us what you have here on this
23  slide about this 1891 account?
24      A.    This is from the U.S. Geological Survey's
25  report in 1891:  Quote, The floods of the Gila are


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1382


 1  usually short and violent, the highest water occurring
 2  during the months of January and February.  During a
 3  freshet the river rises in some places from 8 to
 4  12 feet, and increases in width from 300 feet to a mile
 5  and a half.  It is sometimes impassable for weeks, and
 6  has the appearance in places of a sea of muddy water.
 7  The season of low water occurs during the months of
 8  June and July, the riverbed being then dry in places.
 9      Q.    Based upon your review of historical
10  accounts, if you happen to have property on both sides
11  of the river or needed to be on both sides of the river
12  and there was a river 300 feet wide to a mile and a
13  half wide of muddy water that lasts maybe for weeks,
14  would you sometimes need a boat to get across the
15  river?
16      A.    Very much so.
17      Q.    Did you see that in some of the historical
18  accounts, of people having boats primarily that crossed
19  the river during floods?
20      A.    I'm remembering one.  I don't remember if it
21  was the Gila or the Salt, but where the homesteader not
22  only got the parcel of property that contained the bed
23  of the river, but also an island in the middle, and he
24  had a boat specifically for that reason.
25      Q.    And this account particularly refers to a
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 1  season of low water occurs during the months of June
 2  and July.  Do you see that?
 3      A.    Yes.
 4      Q.    As a historian, does that imply to you that
 5  the low water that occurred during June and July
 6  happened fairly regularly in June and July and not just
 7  once in a while?
 8      A.    Yes.
 9      Q.    Moving on to Slide 39, this says Report of
10  Progress of Steam Measurements for the Calendar Year
11  1905, Part XI.  Colorado River Drainage Above Yuma
12  (U.S. Geological Survey Water Supply Paper No. 175).
13            Is this an additional historical source that
14  you relied upon?
15      A.    Yes.
16      Q.    Can you tell us what that Water Supply Paper
17  talked about?
18      A.    Well, the Water Supply Paper stated:  The
19  river, meaning the Gila, now, meaning 1905, flows in a
20  channel fully 1 mile north of the original channel....
21  At every flood the channel shifts.  The valley at its
22  narrowest is half a mile wide and the waters may occupy
23  any part or all of it.... The river contains an
24  enormous amount of mud and sand.  At times the waves of
25  sand traveling along the bed of the stream are so
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 1  large, the current is so swift, and the stream so
 2  shallow, that the river is broken into a uniform
 3  succession of waves 2 feet high and over.
 4            And I actually have a photograph from about
 5  this time that we'll see later.
 6            There was a table that accompanied this
 7  description recording the discharge at Gila City, which
 8  is Dome, Arizona, and it further indicated the erratic
 9  nature of the river.  For instance, on February 8th,
10  1905, the discharge of the river was 82,000 cubic feet
11  per second, but just eight days later, on
12  February 16th, there was no discharge at all.
13      Q.    The historical accounts we've talked about
14  over the last few minutes and that show up on your
15  PowerPoint, are those all the historical accounts you
16  looked at, or are they just samples, representative
17  samples of the ones you looked at?
18      A.    These are representative samples of the ones
19  that are in my report.  So there are many more in my
20  report of newspaper accounts, government reports,
21  explorers and so on.  And those, in turn, are
22  representative of many more that due to just space
23  limitations, that I did not include in my report.
24      Q.    And in your report, have you included
25  citations to the source documents of these historic
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 1  accounts?
 2      A.    Yes, they are all footnoted in my report.
 3      Q.    Let's move on to Slide 40.  Is this another
 4  sort of title slide showing that we're going to change
 5  and start talking about historical photographs now?
 6      A.    Yes, and I'm only going to present a small
 7  number of the photographs here, and there are many more
 8  that appear in my report.  And all photographs shown
 9  here are identified by the archival source, either in
10  this PowerPoint or in my report.
11      Q.    Okay.  Slide 41, is that one of the
12  historical photographs that you looked at?
13      A.    Yes.  This is a railroad bridge damaged in
14  1905 on the Gila River by a flood.  Note the river's
15  broad, sandy streambed.  And this is from the Arizona
16  Historical Society in Tucson.
17      Q.    Okay, and in 1905, would there have been
18  substantial dams and diversions on the Salt, Gila and
19  Verde by 1905?
20      A.    Yes.
21      Q.    Anything else you want to say about the
22  picture on Slide 41?
23      A.    No.
24      Q.    Okay.  Slide 42, is this another historical
25  photograph that you looked at?
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 1      A.    Yes.  This is the same railroad bridge from a
 2  different vantage point, the railroad bridge being
 3  damaged in 1905.  And I think it's important to
 4  emphasize here that there were no reports in the press
 5  that navigation interests or other boaters objected to
 6  the presence of this bridge, even as they rebuilt it.
 7      Q.    And I realize you're a historian and not a
 8  hydrologist, but from this photo, can you see multiple
 9  channels in the river?
10      A.    Yes.
11            And this is also from the Arizona Historical
12  Society in Tucson.
13      Q.    And again, is this during -- this is during a
14  flood?
15      A.    Aftermath of a flood.
16      Q.    Slide 43, is this another photo that you
17  looked at?
18      A.    Yes.  This is the same railroad bridge, and
19  again, from the Arizona Historical Society in Tucson.
20      Q.    Is this the same flood?
21      A.    Yes.
22      Q.    Slide 44, is this, again, another photograph
23  from the 1905 big flood on the Gila River?
24      A.    Yes.  This is workers using a small boat to
25  examine the railroad bridge that was damaged.  And note
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 1  that there's a ladder there to retrieve the men in the
 2  boat on the left-hand side, and there's also a rope
 3  that runs from either the ladder or close to it to pull
 4  the boat into the ladder so that the men could get in
 5  and out.  Again, this is from the Arizona Historical
 6  Society in Tucson.
 7      Q.    And again, as with the historical accounts,
 8  did you look at other historical photos that aren't
 9  included in your PowerPoint presentation?
10      A.    Many of them, yes.
11      Q.    Slide 45, is this another picture during the
12  1905 flood?
13      A.    Yes.  This is the repairs that are being made
14  to the damaged bridge.
15      Q.    And most of these pictures we're looking at
16  are from right around the 1900s; is that right?
17      A.    Yeah.  This one is 1905.  I have a few that
18  are post-statehood, but I tried to get as many either
19  before or around the time of statehood as possible.
20      Q.    Would there have been any photographs of,
21  say, when Garces was here in 1975?
22      A.    No, there -- I don't think photography became
23  common until the late 1800s.  There were photographers
24  that pioneered in, I think, the 1840s or 1850s; but
25  didn't become common until later.
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 1      Q.    Did we talk about Slide 45?
 2      A.    Just that it's repair efforts being made on
 3  the railroad bridge.
 4      Q.    Slide 46, is this another historical
 5  photograph that you looked at?
 6      A.    Yes.  This is a woman walking next to the
 7  flooding Gila River near Gila Bend in June of 1905.  I
 8  mentioned that one of the earlier historical documents
 9  talked about standing waves of muddy water, and you can
10  see those out there next to her.  This is from the
11  Arizona Historical Society in Tucson.
12      Q.    And this is about the same time as the
13  flooding pictures we just looked at?
14      A.    Right.
15      Q.    How about Slide 47, what's that show?
16      A.    This is a view of the Gila River.  It's
17  identified on the back as being at Wilton Crossing, but
18  the caption probably should have been, in fact, it was
19  Wellton, which is just upstream from Yuma.
20            You should note that the U.S. Geological
21  Survey Water Supply Paper No. 289, which was published
22  the same year as this photo, described the Gila's
23  floods as torrential, thus making the Gila, quote,
24  sometimes impassable for weeks and it has the
25  appearance of a sea of muddy water.
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 1            The same USGS Water Supply Paper noted that
 2  the Gila was totally dry in June and July.  This photo
 3  is from the Phoenix Public Library.
 4      Q.    And again, recognizing you're a historian and
 5  not a hydrologist or geomorphologist, does this
 6  photograph appear to show multiple channels?
 7      A.    Yes, it does.
 8            And I compared this particular photograph to
 9  Google Earth, and the topography looking down, looking
10  at the river in Google Earth, would appear to support
11  that this is probably near Wellton.
12      Q.    Slide 48, is this another historical
13  photograph that you looked at?
14      A.    Yes.  This is A.R., whoever A.R. was, at
15  Buckeye Dam on December 8th, 1907.  This is from the
16  Salt River Project Archives.
17      Q.    Is that on the Gila?
18      A.    Yes.
19      Q.    Slide 49, is that another historical
20  photograph?
21      A.    Yes.  This is the Gila River and Buckeye Dam,
22  December 8th, 1907.  This is from the Salt River
23  Project Archives.
24      Q.    Slide 50, what does that show?
25      A.    This is the Gila River ferry in 1913.  This
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 1  is from the Arizona Historical Society in Tucson.  The
 2  information that the Historical Society had does not
 3  indicate where on the Gila this ferry was.
 4      Q.    Does this ferry appear to be taking a car
 5  across -- getting ready to take a car across the river?
 6      A.    It looks that way, yes.
 7      Q.    Move to Slide 51.  Is this another photograph
 8  that you looked at?
 9      A.    Yes.  This is the flooding Gila River looking
10  downstream from Gillespie Dam March 5th, 1938.  This is
11  from the records of the Bureau of Reclamation at the
12  National Archives branch in Denver.
13      Q.    And again, recognizing you're a historian and
14  not a hydrologist, does this 1938 photograph appear to
15  show multiple channels during the flood?
16      A.    Yes.
17      Q.    Slide 52, what's this?
18      A.    This is the dry Gila River near Antelope Hill
19  January 16th, 1940.  This is about 40 miles upstream
20  from Yuma.  This is from the records of the Bureau of
21  Reclamation, National Archives branch in Denver,
22  Colorado.
23      Q.    Let's move on to Slide 53.  Slide 53 a title
24  slide suggesting that we're moving on to a different
25  topic?
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 1      A.    Yes.
 2      Q.    And what's this topic you're going to talk
 3  about now?
 4      A.    I'm going to talk about the types of boats
 5  that plied the Colorado River prior to Arizona
 6  statehood.
 7            In order to fully appreciate the
 8  nonnavigability of the Gila River at or before the time
 9  of statehood, you not only need to look at all of the
10  accounts of historical parties who were on the scene at
11  the time, but you also need to look at the types of
12  watercraft that were prevalent in the late 19th century
13  and early 20th centuries.  And those could be seen on
14  the Colorado.
15            But even on the Colorado, which generally had
16  a substantially greater flow than the Gila, it was
17  clearly difficult to navigate, as the following slides
18  will illustrate.
19      Q.    Okay.  Slide 54.
20                 CHAIRMAN NOBLE:  Mr. McGinnis?
21                 MR. MCGINNIS:  Yes, sir.
22                 CHAIRMAN NOBLE:  Could we take ten?
23                 MR. MCGINNIS:  You bet.  I think we're
24  close to wrapping up.  It's probably a good time to
25  take a break.
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 1                 CHAIRMAN NOBLE:  So that you can gather
 2  your thoughts and try to figure out how to wrap it up.
 3                 MS. HERNBRODE:  My thoughts are
 4  completely gathered, but let's go ahead and take a
 5  break.
 6                 (A recess was taken from 11:17 a.m. to
 7  11:32 a.m.)
 8                 CHAIRMAN NOBLE:  We are ready to go back
 9  on, and just by way of announcement, at least so
10  Mr. McGinnis and Dr. Littlefield will know, we'll break
11  at about noon, and due to the fact that the closest of
12  the cafeterias is closed, that is, the Capitol one,
13  we're going to take an hour and a half for lunch and
14  come back around 1:30.
15                 Mr. Mehnert informs us that there is a
16  DES cafeteria across the street, I believe in this
17  direction.
18                 MR. MEHNERT:  Across Jefferson.
19                 CHAIRMAN NOBLE:  It's across Jefferson,
20  that's available for you.  I think the lunch trucks may
21  still be coming, or do they not come?
22                 MR. MEHNERT:  I don't know.
23                 CHAIRMAN NOBLE:  We don't look for the
24  lunch trucks.
25                 And there may be a need for us to
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 1  conclude before 5:00 this afternoon.  We'll let you
 2  know after lunch if we're going to end early today due
 3  to conflicts with one or more Commissioners which could
 4  deprive us of a quorum.
 5                 Any questions or comments?
 6                 Then, Mr. McGinnis --
 7                 You did.  You stood up.  That must mean
 8  you have something.
 9                 MS. HERNBRODE:  I just wanted to remind
10  you, Mr. Chairman, that we will need to switch out my
11  computer for their computer to do our portion of the
12  cross, so that may take a few minutes to do.  I'm happy
13  to start before lunch, if you want to do that, but it
14  may be pushing it to get those things all done at any
15  time.
16                 CHAIRMAN NOBLE:  Let's see where we get
17  to.  Mr. McGinnis.
18                 MR. MCGINNIS:  Yes, sir.
19  BY MR. MCGINNIS:
20      Q.    Dr. Littlefield, before the break I think we
21  were getting ready to start talking about boating on
22  the Colorado; is that right?
23      A.    Yes.
24      Q.    Before we get there, with respect to
25  steamboats, you said you were here during the testimony
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 1  back in June, right?
 2      A.    Yes, I was.
 3      Q.    Do you recall some testimony about steamboats
 4  going up the Gila to either Gila City or Dome?
 5      A.    Yes, I remember that.
 6      Q.    In your review of the historical documents,
 7  do you recall seeing any primary sources or other
 8  historical documents that talked about the steamboats
 9  going up to Dome?
10      A.    No, I've seen secondary sources, but I have
11  specifically looked for primary sources as well.
12  That's not to say that there aren't any.  I just have
13  never found any.
14      Q.    But you have seen stories of steamboats going
15  up the Gila some distance, right?
16      A.    Correct.
17      Q.    But specifically at Dome or Gila City, have
18  you seen a primary source that says that?
19      A.    No.
20      Q.    Okay.  I think we were on Slide 54.  Can you
21  tell us about this slide?
22      A.    Well, Lieutenant J.C. Ives was sent by the
23  U.S. military in the mid 1850s to investigate the
24  navigability of the Colorado River.  His written report
25  later noted that the Colorado River was extremely
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 1  difficult to navigate because, quote, the channel is
 2  exceedingly circuitous and constantly shifting,
 3  unquote.  These are characteristics similar to the Gila
 4  River.  And he further noted that the repeated presence
 5  of sandbars and shoals.
 6            He also added, quote, boats rarely make a
 7  trip between Tidewater and Fort Yuma without grounding
 8  many times a day.  By working them about in the
 9  shifting sand, and as a last resort, by lightening the
10  boat of the cargo, these shoals may always be passed
11  with more or less labor.
12            And this is from his report to Congress in
13  1861.
14      Q.    And the next several slides we're going to
15  talk about are either drawings or photographs of
16  boating on the Colorado River in the 1800s; is that
17  right?
18      A.    They're mostly -- these are mostly -- the one
19  of Ives are mostly drawings.
20      Q.    Have you seen any historical photographs of
21  boating on the Gila River in the 1800s?
22      A.    No.
23      Q.    How about any drawings --
24      A.    Well, I mean with the exception of like the
25  pontoon boat and -- you know, I didn't see a photograph
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 1  of that.  Were you asking about a photograph?
 2      Q.    Yeah, photographs of boating on the Gila
 3  River in the 1800s.
 4      A.    No.
 5      Q.    Excluding ferries.
 6      A.    No.
 7            Excluding what?
 8      Q.    Excluding ferries.
 9      A.    Oh, correct.
10      Q.    Anything else you want to talk about about
11  Slide 54?
12      A.    No.
13      Q.    Slide 55, what's that?
14      A.    This is Ives, another drawing of Ives'
15  exploration that was submitted to Congress.  Note that
16  they are using a rope there to line the boat up the
17  Colorado River due to the shallow channel.
18      Q.    Okay.  Slide 56, who is that gentleman?
19  Sorry.
20            Let's go to Slide 56.  Who is that gentleman
21  in Slide 56?
22      A.    This is John Wesley Powell in 1874.  A few
23  comments about this photo and Powell.  Ives' expedition
24  up the Colorado River in the mid 1850s may have been
25  one of the earliest attempts to navigate that stream,
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 1  but probably the most famous expeditions on the
 2  Colorado were the two led by Explorer John Wesley
 3  Powell.
 4            Unlike Ives, who had used a steamboat to go
 5  upstream on the Colorado, Powell went downstream on
 6  wooden dories through the Grand Canyon, which Ives, by
 7  the way, never got to.  Powell's first expedition was
 8  in 1869 and then he went again in 1871 to '72.
 9            Powell made it clear after the first trip
10  that while he had survived the experience, the
11  multitude of rapids and other obstacles along this
12  portion of the Colorado River made it hardly
13  practicable as a possible water-based access route to
14  the interior of North America.
15            Indeed, his experiences and those of his crew
16  in the first trip proved to be so frightening that
17  several crew members opted to climb out of the canyon,
18  where they were subsequently killed by Indians, rather
19  than continue on the river.
20            And this is a photograph of Powell in 1874.
21  It's from the U.S. National Park Service online photo
22  collection.
23      Q.    Is it your understanding that the Colorado
24  River has been determined navigable at least on the
25  stretch in Arizona?
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 1      A.    Yes, that's my understanding.
 2      Q.    Is it your understanding that the historic
 3  flow of the Colorado River is greater or less than the
 4  Gila River?
 5      A.    Substantially larger.
 6      Q.    Okay.  Moving on to Slide 57.  This refers to
 7  a photograph of Powell's dories on the Colorado River,
 8  1871 and 1872?
 9      A.    Right.
10      Q.    Can you talk about that slide for a while?
11      A.    This is his photograph taken on the second
12  trip down the Colorado, this time focusing more on
13  gathering scientific information than he had in his
14  first expedition.
15            This expedition, unlike the first, was made
16  during low water, and while the rapids on the trip were
17  not as terrifying as the first venture, the second
18  journey still faced major difficulties bypassing rocks
19  and rapids.  Powell obviously brought a photographer
20  along on this trip, and the resulting photos documented
21  the nature of the dories that Powell used.
22            This is the photograph of Powell's dories on
23  the Colorado River.  Notice the latched-on armchair on
24  the boat in the foreground.  Powell commanded the
25  expedition from this chair.
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 1      Q.    Okay.  Slide 58?
 2      A.    This is Powell's crew with their dories in
 3  the Grand Canyon, 1871 to '72.  This is from the
 4  National Park Service online photo collection.
 5      Q.    Okay.  Slide 59?
 6      A.    Another photograph of Powell's expedition,
 7  1871 to 1872.  This photo is from the Library of
 8  Congress in Washington, D.C.
 9      Q.    In addition to these -- don't go yet.
10            In addition to these photos showing the
11  dories of Powell, is it your understanding that there
12  were also steamboats up the Colorado River in the
13  1800s?
14      A.    Not as far as the Grand Canyon, but, yes,
15  below it.
16      Q.    And have you looked at historical documents
17  that talk about those steamboats on the Colorado?
18      A.    They mostly went to Yuma.  Some did go a
19  little further upstream from there.
20      Q.    Is it your understanding as a historian, and
21  based upon those historical accounts, that steamboats
22  on the Colorado were relatively frequent during that
23  period of time?
24      A.    Yes.
25      Q.    Moving on to Slide 60, is this more
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 1  photographs from the Powell expedition?
 2      A.    Yes.  This is a stereographic photograph of
 3  the type of dory used by Powell, and again, you can see
 4  the armchair tied on, which is where Powell sat.
 5      Q.    What's stereographic mean?
 6      A.    That was a type of photograph that was
 7  popular in the late 1800s, early 1900s, where, as the
 8  name implies, two images were taken, and I don't know
 9  the technical way, means of how they did it, but it
10  basically, when viewed through a proper viewer, it made
11  it appear -- it provided depth to the photo.
12      Q.    So if you looked through some particular lens
13  or viewer at this photograph, you would see one boat
14  and not two, is that the idea?
15      A.    You would see one, and it would appear to be
16  you would be able to see off in the distance as if you
17  were seeing it with your normal eyes.
18      Q.    Slide 61.  Is this more photographs from
19  Powell's trips?
20      A.    Yes, and you can see the rapids in the
21  background there that they were confronted with.
22      Q.    Slide 62, is this another Powell photograph?
23      A.    This is their camp.  It doesn't have anything
24  to do with navigability, but I just like the photo.
25      Q.    Okay.  Slide 63, is this a different trip up
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 1  the Colorado than what we just talked about?
 2      A.    Yes.  Another boating expedition, this time
 3  up the Colorado River, was made in 1871 just as Powell
 4  was journeying through the Grand Canyon the second
 5  time.  This expedition was commanded by Lieutenant
 6  George M. Wheeler, and the upriver expedition had been
 7  directed by Congress to explore the American West and
 8  make topographic maps of that area, as well as to
 9  report on its characteristics.
10            As part of this effort, Wheeler and his party
11  were to locate the head of navigation on the Colorado
12  River.  Wheeler's expedition started from Camp Mohave
13  in Arizona Territory on September 15th, 1871, and using
14  small rowboats, the group made it upstream to the mouth
15  of Diamond Creek, often having to portage around
16  rapids.  They covered a distance of 260 miles in
17  31 days.
18            This is a photograph of George Wheeler's
19  upstream Colorado expedition leaving Camp Mohave in
20  1871, and this photo is from the Library of Congress.
21      Q.    Okay.  Slide 64, is this another Wheeler
22  photograph?
23      A.    This is a stereographic photo of Wheeler, the
24  Wheeler expedition at Black Canyon in 1871.  It's from
25  the Library of Congress.
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 1      Q.    Okay, Slide 75 then; or excuse me, 65.  This
 2  is another Wheeler photograph?
 3      A.    Another Wheeler photograph.  This is showing
 4  one of his boats at Camp Big Horn.  Note the boat on
 5  the beach.  And this is from the Library of Congress.
 6      Q.    Slide 66 is labeled Conclusions.  Does that
 7  mean we're getting close to the end?
 8      A.    It does, indeed.
 9      Q.    Okay.  Does this slide set forth a summary of
10  your conclusions in this case?
11      A.    Yes.
12      Q.    Okay, can you walk us through that?
13      A.    There are multitudes of historical documents
14  that describe the Gila River at many points in time
15  before Arizona statehood in 1912.  These are documents
16  that were generated by people who were actually on the
17  scene and viewed it or understood descriptions about
18  the Gila River at the time.
19            These documents include a wide spectrum of
20  published and unpublished sources, including
21  U.S. Government and state and territorial materials,
22  diaries, journals, reminiscences and other archival
23  records and photographs.
24            From this wealth of information, covering a
25  huge array of documentary sources, there's only one
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 1  conclusion that can be reached; a conclusion, which I
 2  need to stress here, that was also reached by literally
 3  hundreds of contemporaneous observers:  That the Gila
 4  River was not navigable or susceptible of navigation on
 5  or before February 14, 1912.
 6            And again, it's important to note that this
 7  conclusion comes from literally hundreds of documents,
 8  maps, and illustrations created by people who knew the
 9  Gila River as it existed in their own time; not a
10  reconstruction of the past looking backward in time.
11      Q.    So is it your opinion, based upon your
12  education and training and experience as a historian,
13  that the Gila River in its ordinary and natural
14  condition was neither actually navigated nor
15  susceptible to navigation on or before February 14th,
16  1912?
17      A.    Well, with the exception of those one or two
18  instances of people attempting to put a boat in, yes,
19  that would be my conclusion.
20      Q.    Okay.  Those were just attempts?
21      A.    Correct.
22      Q.    And before we turn you over for
23  cross-examination, is there anything else, in addition
24  to what you've talked about this morning, what's in
25  your PowerPoint, and what's in your report, that you
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 1  would like to talk to the Commission about on this
 2  subject?
 3      A.    I just want to again emphasize that the
 4  PowerPoint is a sampling of what's in my full report,
 5  and my full report contains many more examples than
 6  what I've presented here; and that everything both in
 7  this PowerPoint and in my report is cited with
 8  footnotes in my report.
 9                 MR. MCGINNIS:  Mr. Chairman, I believe
10  that concludes Dr. Littlefield's direct examination.
11  Now I guess we need to decide whether you want to go
12  with the cross now or --
13                 CHAIRMAN NOBLE:  We have made a
14  decision.
15                 MR. MCGINNIS:  Okay.
16                 CHAIRMAN NOBLE:  If that's all right.
17                 MR. MCGINNIS:  That's your decision.
18                 CHAIRMAN NOBLE:  Joy, we will break now
19  for lunch and come back in 90 minutes and then we will
20  begin your examination of Dr. Littlefield.
21                 So since it's a quarter to 12:00, that
22  means a quarter after 1:00 we'll be back here working
23  hard.
24                 MS. HERNBRODE:  Thank you, Mr. Chairman.
25                 (A lunch recess was taken from
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 1  11:46 a.m. to 1:15 p.m.)
 2                 CHAIRMAN NOBLE:  Before we turn
 3  Dr. Littlefield over to Joy, let's talk a little bit
 4  about the possibility that the Salt River hearings may
 5  need to have some more time than the five days that we
 6  have scheduled them for, and we're looking at possibly
 7  Wednesday, the 18th, and Thursday, the 19th of February
 8  for additional dates.
 9                 MR. MEHNERT:  If needed.
10                 MR. BREEDLOVE:  Correct, if needed.
11                 MR. MEHNERT:  If necessary, yeah.
12                 MS. HERNBRODE:  Mr. Chairman, those
13  dates -- I'm looking at John.  Are you good with those
14  dates, John?  Okay, those dates are good for the
15  attorneys for the State.  Let me double-check with
16  John.  I suspect you may need more like three days,
17  though.
18                 CHAIRMAN NOBLE:  Well, that's why we
19  started on Wednesday.
20                 MS. HERNBRODE:  I see.  All right.
21                 MR. MEHNERT:  That's what I was
22  thinking, too.
23                 CHAIRMAN NOBLE:  If necessary, we could
24  go through -- we would schedule 18, 19 and 20, with the
25  anticipation that we wouldn't need to meet at all.
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 1                 COMMISSIONER HORTON:  With the hope.
 2                 MS. HERNBRODE:  Those dates would be
 3  fine with the State.
 4                 CHAIRMAN NOBLE:  Thank you.  Any others
 5  that want to say no?
 6                 If you'll relay it around the column,
 7  that would be fine.  Thank you.
 8                 MS. HERNBRODE:  There's a lot of nodding
 9  yes going on.
10                 CHAIRMAN NOBLE:  Okay.  Then we will go
11  ahead, George, and you'll --
12                 Mr. Hood.
13                 MR. HOOD:  I just didn't want you to be
14  waiting for me.  It works for Freeport.  Thank you,
15  Mr. Chairman.
16                 CHAIRMAN NOBLE:  Okay, then we'll go
17  ahead and set that up.
18                 MR. MEHNERT:  Yes.
19                 COMMISSIONER HORTON:  State that again.
20                 CHAIRMAN NOBLE:  18, 19 and 20 of
21  February, at a location yet to be determined, but at
22  least we'll organize the dates and then start working
23  on the location.  Pretty obvious this room wouldn't be
24  available.
25                 MS. HERNBRODE:  Mr. Chairman, would this
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 1  be a good time for a procedural motion on the Salt and
 2  perhaps the Verde?
 3                 CHAIRMAN NOBLE:  Certainly.
 4                 MS. HERNBRODE:  I would move that going
 5  forward with exhibits that are submitted on the Salt
 6  and the Verde, if each item could have its own evidence
 7  number, that will make briefing and ultimately any
 8  appeals that any party needs to have much more -- much
 9  easier to refer to the record, rather than having to
10  break it into parts, as we've done.  I'd just
11  appreciate if the Commission would consider giving each
12  thing its own number.
13                 CHAIRMAN NOBLE:  Okay.  Explain to the
14  Commission what we would have to go back and redo.
15                 MS. HERNBRODE:  I am not -- I understand
16  that you have a significant amount of evidence already
17  in.  I would not -- I would be delighted if you wanted
18  to go renumber that, but I am not expecting that you
19  would renumber that.
20                 I'm just hoping that as we go forward
21  and anticipate that the parties will be submitting
22  evidence on the Verde and the Salt Rivers, that each
23  document that comes in gets its own evidence number.
24                 CHAIRMAN NOBLE:  Regardless of the
25  stream to which it is related?
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 1                 MS. HERNBRODE:  Correct.
 2                 CHAIRMAN NOBLE:  Yes.
 3                 MR. HELM:  I have kind of a related
 4  motion, also, along those same lines.
 5                 CHAIRMAN NOBLE:  Why don't you go ahead
 6  and make it and then we'll -- could we have your name
 7  for the record.
 8                 MR. HELM:  John Helm.  I'm sorry.
 9                 CHAIRMAN NOBLE:  Thank you.
10                 MR. HELM:  I have a problem with the
11  concept that we seem to be entertaining that everything
12  is being melded into one, the San Pedro, the Santa
13  Cruz, the Gila, it's all of a sudden gotten to the
14  point where it's like we're talking about one river.
15                 We're not.  We're talking about three
16  rivers.  My clients did not participate in the
17  San Pedro or the Santa Cruz.  There is an enormous
18  amount of evidence that went in in those hearings that
19  we did not get an opportunity to cross-examine the
20  people who were presenting it, all right.  And to bring
21  that evidence into this case wholesale, without the
22  opportunity for my clients to have the right to
23  cross-examine those witnesses, I would suggest to you
24  might be a denial of due process.
25                 We would object to it to that extent,
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 1  and we would like to get that -- we're just getting it
 2  on the record, and I know we will do -- I did not
 3  respond in the San Pedro motion, because as I read
 4  that, that was a question of whether I objected to you
 5  taking information from the Gila and putting it into
 6  the San Pedro.  And since I didn't participate in
 7  either one of those, nor did my clients, we didn't
 8  think we had a horse in that race over there, and so we
 9  were trying to stay out of it.
10                 But we do object to that process here.
11  We're not interested in having what came out of Beaver
12  Creek up there put down into the Gila without some
13  proof and an opportunity to cross-examine.
14                 CHAIRMAN NOBLE:  Mr. McGinnis.
15                 MR. MCGINNIS:  I just had a question,
16  clarification as to what Joy had asked you to do.  She
17  and I had talked about it earlier and I thought I
18  understand it.
19                 I think what she's saying is, each item
20  of evidence submitting for the Salt, for example, have
21  a specific number.  Not that that item have the same
22  number for all the different watercourses.  So it would
23  be Salt River X40, and that wouldn't have any bearing
24  on the Verde River.
25                 MS. HERNBRODE:  Verde River X40, yeah.
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 1                 MR. MCGINNIS:  That's the way I
 2  understood what she was asking, and the conversation
 3  the two of you just had made me think that you were
 4  thinking of something else.
 5                 CHAIRMAN NOBLE:  I was.
 6                 MR. MCGINNIS:  Was, was it?
 7                 CHAIRMAN NOBLE:  I was.
 8                 MR. MCGINNIS:  Okay.
 9                 CHAIRMAN NOBLE:  Joe.
10                 MR. SPARKS:  Mr. Chairman, members of
11  the Commission, we've tried to make it easier for the
12  Commission and the other parties by giving our evidence
13  a number.  So if the Commission proceeds to require a
14  number, I was hoping that you would allow us to, say,
15  add the initials of the client to the number that we
16  used in our submission of evidence to be that
17  identifier, as opposed to putting a new set of
18  evidentiary numbers on it before the Commission.
19                 CHAIRMAN NOBLE:  Thank you.  Anybody
20  else have any comments on either one of the requests
21  that we have had?
22                 What do we do with regard to Mr. Helm's
23  situation?  Is there any evidence that you're concerned
24  about right now that may be in play that you didn't
25  have an opportunity to cross-examine on?
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 1                 MR. HELM:  Yeah, I thought I referenced
 2  it, but obviously not good enough.  The beaver evidence
 3  is one that is a particular nasty one for me because I
 4  saw one of the experts submit some stuff and some
 5  notices to everybody, and my quick review of it was
 6  that this was all beavers on a different river.
 7                 MR. BREEDLOVE:  What's the concern?  I
 8  don't understand what you mean.  You think that we're
 9  bringing that evidence into here?
10                 MR. HELM:  Yes, exactly.  I saw
11  Mr. Hood, I believe it was, filed an entire transcript
12  from the -- was it the San Pedro?
13                 MR. HOOD:  I believe so.
14                 MR. HELM:  In this hearing.  And that's
15  what I took him to be trying to do.
16                 If I'm wrong, I apologize to Mr. Hood.
17  But I think if we're going to bring in evidence from
18  other hearings, people who didn't play in those
19  hearings should have an opportunity to cross-examine
20  and present evidence that contradicts it, what have
21  you.
22                 CHAIRMAN NOBLE:  Mr. Hood.
23                 MR. HOOD:  The reason for putting those
24  transcripts in, the broad reason is, there was a lot of
25  discussion about broad hydrologic concepts in some of
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 1  those earlier hearings that we've not been repeating,
 2  and we're trying to keep things more concise.  So
 3  rather than have Rich go into some of the same things
 4  over and over again, we're incorporating those
 5  transcripts so we can cite back to that.  It's just
 6  like what we've done in the Santa Cruz briefing.  We
 7  cited back to some of those broad concepts from the
 8  San Pedro proceeding.
 9                 So that's the reason for that.  It's not
10  saying that the beaver dams on the San Pedro are
11  relevant to the Gila.  I don't think I've even argued
12  that, so...
13                 CHAIRMAN NOBLE:  Mr. Helm, would you
14  identify in writing any specific areas in the
15  transcripts that were moved across into the case, what
16  you would like to cross-examine on and let us know?
17                 MR. HELM:  Well, I could do that, but
18  not, obviously, this week.
19                 CHAIRMAN NOBLE:  Oh, no.
20                 MR. HELM:  But I could certainly do
21  that.  And, in fact, I can't do it for probably the
22  next three weeks because I'm going to the U.S. Open
23  after we finish up here, and I have my real job.  So
24  short of that, yeah, oh, sure, I can go through and
25  point out what we --
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 1                 CHAIRMAN NOBLE:  Didn't Rory win that
 2  already?  Oh, no.
 3                 MR. HELM:  It's a different sport.  It's
 4  one where we go fast and we do go up navigable rivers.
 5                 CHAIRMAN NOBLE:  If you'll let us know
 6  what you think that you should have had an opportunity
 7  to work on, we'll see what we can work out.
 8                 MR. HELM:  Sure.  I can tell you right
 9  now one area is the beavers.
10                 MR. HOOD:  And I just want to clarify my
11  comment as well, and maybe not broad enough.  There
12  also was cross-examination, for instance, of
13  Mr. Hjalmarson that I think has applicability to the
14  other streams.  So, yeah, he's put in evidence on Gila
15  proceedings in the past, and so I think it's
16  appropriate to have that information, that
17  cross-examination, that we may or may not have an
18  opportunity with him here in these proceedings, and we
19  want that in the record.
20                 MR. HELM:  I would obviously object to
21  that.  I mean at some point in time I mean, you know,
22  I'm just going to get 15 guys from Boston who canoe up
23  and down the Charles River and put their affidavits in.
24  I mean there has to be some limit to how far I can
25  spread my experts around.  We've got guys to go back to
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 1  1985 here that we could all consider because we've all
 2  heard -- or at least a few of us have heard them all.
 3  I realize Mr. Hood hasn't been around that long in
 4  these proceedings.
 5                 CHAIRMAN NOBLE:  Mr. Mood may not have
 6  been born by then.
 7                 MR. HELM:  He may not have been, you
 8  know.  But we've got to have a limit on something, and
 9  if he wants to drag witnesses in from other hearings, I
10  don't think that meets with any of the standards of due
11  process that I'm aware of.
12                 CHAIRMAN NOBLE:  Okay.  And just to
13  clarify, on these proceedings that you did not
14  participate in, were you a named party in those
15  proceedings?
16                 MR. HELM:  I don't know.  If it was, it
17  was not because somebody told me that I had something
18  to defend or something to prosecute, so I don't -- I'm
19  reasonably sure my clients weren't served in the normal
20  proceedings through the clerk down at the courthouse.
21  And so I'm not participating in those.  I don't think
22  service on the attorney could arguably be.  You know,
23  it's just like picking an attorney out of the -- I
24  could serve you.
25                 CHAIRMAN NOBLE:  If you'll get us some
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 1  subject matters that you believe you should have had an
 2  opportunity to examine on, we'll get back to you on
 3  that.
 4                 MR. HELM:  I will add it.
 5                 CHAIRMAN NOBLE:  Okay.
 6                 MR. HOOD:  And, Mr. Chairman, just so
 7  that you're aware, it does look like Mr. Helms' client
 8  is a party to the San Pedro proceedings, so for what
 9  it's worth.
10                 CHAIRMAN NOBLE:  And I'm sure we'll turn
11  that up, too.
12                 Now, is there any more squabble -- I
13  mean is there any more things we want?
14                 Joy, are you ready to proceed?
15                 MS. HERNBRODE:  I am, Mr. Chairman.
16                 CHAIRMAN NOBLE:  You want the lights now
17  or later?
18                 MS. HERNBRODE:  I would like the lights
19  now, but I think -- well, we're probably gonna --
20                 MR. MEHNERT:  Joy, would you like them
21  all off?
22                 MS. HERNBRODE:  Let's start with this
23  many lights and see if we need to get it darker.
24                 CHAIRMAN NOBLE:  There has been a
25  commissioner inquiry in response.  The dates that we
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 1  are going to now schedule for extended hearing on the
 2  Salt, upper and lower, are Wednesday, Thursday and
 3  Friday, February 18, 19 and 20.
 4                 Are you ready?
 5                 MS. HERNBRODE:  I am ready.
 6                 CHAIRMAN NOBLE:  Dr. Littlefield, are
 7  you ready?
 8                 THE WITNESS:  I am ready, too.
 9                 CHAIRMAN NOBLE:  Not your first time at
10  the rodeo.
11
12                     CROSS-EXAMINATION
13  BY MS. HERNBRODE:
14      Q.    Good afternoon, Dr. Littlefield.
15      A.    Good afternoon.
16      Q.    And I've asked you, just so the Commission
17  knows, to call me Joy, because no one should have to
18  try to pronounce Hernbrode, especially if they've had a
19  good lunch, so...
20            I was a little confused when you talked about
21  testifying twice in front of ANSAC on the Gila, and I'm
22  one of those new-to-this-rodeo folks, but I didn't
23  think there were hearings in '98.  Am I wrong?
24      A.    You know, I don't remember myself.  I know I
25  submitted a report in '98.  Perhaps Mr. McGinnis
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 1  remembers whether I testified then.  I did testify in
 2  two -- it might have been in 2006 or 2005, but
 3  regarding the 2005 report.  I just don't remember
 4  whether there was testimony in 1998 or not.
 5      Q.    Okay.  You spoke about the PPL Montana and
 6  the State versus ANSAC decisions.  Have you read both
 7  of those cases?
 8      A.    A while ago, yes.
 9      Q.    Okay.  I'm going to give you a copy of PPL
10  Montana.  I believe, if I understood your testimony
11  correctly, you said that the court in PPL relied on
12  some information about surveyors or meanders.
13            Can you point me to where in that case that
14  the court talks about that?
15      A.    That's just my recollection.  I can't point
16  you to a specific spot without reading the whole case.
17      Q.    So if I read through there and I can't find
18  it, then your memory must be incorrect on that point?
19      A.    That could be true.
20      Q.    Okay.  You can put that case down and stop
21  looking at it then.
22      A.    Okay.
23      Q.    Which I know will make both of us happy.
24            Do you remember the deposition Mr. Helm took
25  of you in May 2001 in conjunction with a different
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 1  case?
 2      A.    The Maricopa County Flood Control District?
 3      Q.    That would be the one.
 4      A.    Yes, I do.
 5      Q.    Have you reviewed your transcript from that
 6  deposition recently?
 7      A.    No, I have not.
 8      Q.    Okay.  Do you still stand by the statements
 9  you made in that deposition?
10      A.    I don't remember what I said in that
11  deposition.
12      Q.    Okay.  In your opinion, when was the Gila
13  River in its ordinary and natural condition?
14      A.    Prior to the construction of non-Indian
15  irrigation dams, primarily on the Salt River, which
16  would have been -- I think the first dam that went in
17  on the Salt River was something like the 1860s,
18  something like that; non-Indian works.
19      Q.    Okay.  So prior to at least 1860 and possibly
20  before that if there were dams earlier?
21      A.    Somewhere around that point, right.
22      Q.    Did you rely on any evidence after that date
23  in forming your opinion?
24      A.    After --
25      Q.    After 1860.
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 1      A.    About the Gila?
 2      Q.    Yes.
 3      A.    Obviously so.  It's all through my PowerPoint
 4  and my report.
 5      Q.    Do you still understand your role to be that
 6  you're presenting information to ANSAC to assist them
 7  in making their decision?
 8      A.    Yes.
 9      Q.    And you read the State versus ANSAC decision
10  that said that they need to consider the river in its
11  ordinary and natural condition, right?
12      A.    That's correct.
13      Q.    So I guess -- okay.
14            Have you physically inspected any portions of
15  the Gila River?
16      A.    I've driven the entire watershed from Yuma
17  and attempted to get close to it in different places
18  from Yuma all the way up as far as Phoenix, but that
19  was probably around the time of the 2005 hearings.
20      Q.    Okay.  So you just stopped on the road
21  wherever you found it to cross the Gila and looked at
22  the river?
23      A.    That's pretty much it.
24      Q.    Okay.  From Yuma up to --
25      A.    Phoenix.
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 1      Q.    Okay.  The Salt River confluence?
 2      A.    Correct.  Just the confluence of the Salt
 3  River on down to the Colorado River.
 4      Q.    Okay.  You didn't examine any new GLO surveys
 5  since you submitted the 2005 report, did you?
 6      A.    GLO surveys?
 7      Q.    Yes.
 8      A.    You mean the survey plats and field notes?
 9      Q.    Yes.
10      A.    No.
11      Q.    You mentioned that the Sharlot Hall Museum
12  has an extensive photo collection and that you reviewed
13  all the photos related to the Gila River in that
14  collection; is that correct?
15      A.    Within the limits of their indexing system,
16  which is a card catalog system and is not particularly
17  easy to work with.
18      Q.    That was exactly where I was going.  You know
19  that the Sharlot Hall photo collection contains
20  approximately 250,000 images and about 70 percent of
21  those are uncataloged?
22      A.    I believe that's what I was told when I was
23  there.
24      Q.    So you would agree you didn't have the
25  opportunity to review everything, and there might be
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 1  stuff in there that you missed?
 2      A.    That's true.  Obviously if there's a lot of
 3  stuff that's not indexed, I would have no way of
 4  knowing about it.
 5      Q.    And similarly with the Historical Society
 6  photo archives, those are not completely indexed
 7  either?
 8      A.    Correct.
 9      Q.    So you might have missed stuff there as well?
10      A.    Correct.
11      Q.    Okay.  What photos from any source did you
12  review or copy that you did not include in your report?
13      A.    Just photos?
14      Q.    Yes.
15      A.    I think all of the photos that I had copied
16  went into my report.  I think I did not get them
17  copied -- unless they were duplicative.  Anyway, the
18  majority of the photos that I had copied went into the
19  report.
20      Q.    You said you had a -- in your report you said
21  you had a database that sort of covered the documents
22  that you had looked at?
23      A.    Correct.
24      Q.    So if you looked in that database, you could
25  tell me what photos that you might have found to be
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 1  relevant that you did not put in your report?
 2      A.    The database is not organized that way.  My
 3  way of doing historical research is, I go to an
 4  archive, I skim through things very quickly so that I
 5  don't actually have to read them in-depth or examine
 6  them in depth.  If they look even remotely useful, I'll
 7  get them copied.
 8            And then when I'm back in my office and look
 9  at them in much greater depth, if I decide they are
10  actually useful or not, that's when they go in the
11  database.  So in other words, I have a very large
12  universe of material that at first glance may or may
13  not have turned out to be useful.
14      Q.    Okay.  You talked a little bit on direct
15  about the new research you did in preparing your 2013
16  report.  You said you looked primarily at newspapers
17  and photos?
18      A.    Additional ones from the 2005 report.
19      Q.    What search terms did you use?
20      A.    It depended on which locale I was at and how
21  they indexed the materials, but basically, Gila would
22  be obviously the main source.
23      Q.    Did you find any new accounts of boat trips
24  that were not included in your report?
25      A.    Not that I'm aware of.
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 1      Q.    Okay.  You're aware that both Mr. Burtell and
 2  Mr. Fuller found additional new accounts?
 3      A.    Based on my attendance at the June hearing,
 4  yes.
 5      Q.    Are you a geomorphologist?
 6      A.    No.
 7      Q.    No science degree?
 8      A.    No.
 9      Q.    No biology degree?
10      A.    No.  Premed took care of that desire.
11      Q.    All right.  Do you have any boating
12  experience?
13      A.    Just recreational, occasionally renting a
14  boat or something.
15      Q.    Any rivers in Arizona?
16      A.    No.
17            Oh, let me correct that.  I have been through
18  the Grand Canyon on a raft.
19      Q.    On a commercial boating trip?
20      A.    Correct.
21      Q.    So you had a guide and all that good stuff?
22      A.    Right.
23      Q.    All right.  On the occasionally renting a
24  boat, is that on a river on a lake?
25      A.    It's been at least 15 or 20 years, but I
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 1  think the last time was on a lake.
 2      Q.    And you were captaining the boat?
 3      A.    Well, with my wife and daughter and some
 4  other people.
 5      Q.    Have you ever ridden a boat ride at
 6  Disneyland?
 7      A.    I've been at both Disneyland and Disney
 8  World, and I don't remember all the rides.
 9      Q.    All right.  Did you rely on any other
10  experts' work in this case in forming your opinions?
11      A.    No.
12      Q.    Were canoes used in the United States by
13  trappers, settlers and traders as transportation?
14      A.    Yes.
15      Q.    Do you know when that started happening in
16  the U.S., approximately?
17      A.    Well, fur trapping started in the early
18  1800s.  I believe Lewis and Clark used a canoe as well.
19      Q.    If you aren't a professional historian, would
20  it be prudent to rely on what professional historians
21  have produced on the subject matter you're interested
22  in?
23      A.    Well, as I indicated in my testimony, I did
24  look at other secondary sources to see what sources
25  those authors had consulted.  And to the extent that I
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 1  thought those sources would be useful, meaning primary
 2  sources, I went and redid that work, because I didn't
 3  feel like I could rely on somebody else's opinion,
 4  necessarily.
 5      Q.    Right.  But you're a professional historian?
 6      A.    Right.
 7      Q.    If you weren't a professional historian,
 8  wouldn't it be prudent to rely on the work of a
 9  professional historian?
10      A.    I don't think so, no, and for the reasons
11  that I explained in my testimony, which is, I think
12  primary sources are much more reliable.
13      Q.    Well, isn't that what you're asking ANSAC to
14  do here, is rely on you as a secondary source?
15      A.    Everything that I've submitted to ANSAC, I've
16  also submitted the underlying documents.
17      Q.    So those GLO plats are in evidence?
18      A.    They are in my report.
19      Q.    Okay.  But the ones that you -- what you
20  explained was that your report was a summary of the
21  stuff that you looked at.
22      A.    Right.  I should correct that.  All of the
23  materials that are cited in my footnotes are not
24  exhibits here.
25            I view my role as a historian as condensing
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 1  large amounts of historical material so that other
 2  parties don't have to read all of that material, and I
 3  also view my role as trying to present it in as
 4  objective fashion as possible.  And then I feel that if
 5  I have achieved that goal, then I feel other party can
 6  rely on what my work has shown.
 7      Q.    So somebody can rely on you as a secondary
 8  source for information about the Gila?
 9      A.    If they want to look at the primary sources,
10  they're all cited in my footnotes; but, yes, I think I
11  can be relied upon.
12      Q.    Okay.  Can you get -- all right.  Most of the
13  slides I'm going to show you today, Dr. Littlefield,
14  are in your notebook so you don't have to keep craning
15  your neck around and looking behind you.  But I wanted
16  the Commission and the other parties to have an idea of
17  what we were talking about, so we're experimenting with
18  technology here.  But this one comes out of your
19  PowerPoint.  It's Slide 15, I believe.  Does that look
20  familiar?
21      A.    Yes.
22                 CHAIRMAN NOBLE:  Joy, you can't see it,
23  but Mr. Helm has gotten to his feet.
24                 MR. HELM:  A little more darkness,
25  maybe?
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 1                 THE WITNESS:  Do you want me to get the
 2  light?
 3                 MS. HERNBRODE:  Yeah.
 4                 MR. HELM:  I don't know who will get it.
 5                 THE WITNESS:  I know which one it is.
 6                 MS. HERNBRODE:  Okay.  Awesome.  Thank
 7  you.
 8                 MR. MCGINNIS:  Just for purposes of the
 9  record, is there a way we can make it so the whole
10  slide shows and we're not cutting things off?  The top
11  is cut off.
12                 MS. HERNBRODE:  Yeah, that's because I
13  can't cut and paste correctly, Mark.
14                 MR. HELM:  Better.
15                 MR. MCGINNIS:  Oh, so it's not on the
16  slide material?
17                 MS. HERNBRODE:  That's the whole slide
18  because I had to try to cut --
19                 MR. MCGINNIS:  Well, it's not the whole
20  slide, that's my point.
21                 MS. HERNBRODE:  Well, that's my whole
22  slide.  It's not his whole slide.  And I was worried
23  about this in terms of breaking it up, but I'll allow
24  you to object if I ask you about anything that might be
25  covered on the rest of it.
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 1                 MR. MCGINNIS:  Okay, well, I appreciate
 2  you allowing me to object, but it would be nice to have
 3  the whole slide that he had for this.
 4                 MS. HERNBRODE:  I'm sorry, I misspoke.
 5  It would be very fair for you to object.
 6                 CHAIRMAN NOBLE:  Jody's doing the best
 7  she can.
 8                 Anyway, Joy, if you would identify the
 9  slide number if you are using slides from
10  Dr. Littlefield's direct presentation.
11                 MS. HERNBRODE:  This is the only slide
12  from Dr. Littlefield's direct presentation, from his
13  PowerPoint, and this was intended to be his Slide
14  No. 15.
15                 CHAIRMAN NOBLE:  Thank you.
16  BY MS. HERNBRODE:
17      Q.    Dr. Littlefield, you indicated when you
18  testified about this that the little squiggle of water
19  in the upper left-hand corner there is the Colorado; is
20  that correct?
21      A.    Yes.
22      Q.    And is the Colorado in this slide meandered
23  on both banks?
24      A.    No, and I believe the reason for that is that
25  the surveyors who undertook the California surveys
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 1  would have done the western bank.
 2      Q.    Is it meandered on even one bank?
 3      A.    I don't know.
 4      Q.    I understand from your testimony today that
 5  you relied on White's A History of Rectangular Survey
 6  for your conclusions about the surveyors' instructions;
 7  is that correct?
 8      A.    Yes.
 9      Q.    Okay.  Would you agree that a meander corner
10  is a corner established at the intersection of a
11  standard township or section line with the meander line
12  near the banks of navigable streams or any meanderable
13  body of water?
14      A.    Yes.  It was distinct from the types of
15  corner posts that were used elsewhere in the survey.
16      Q.    Would you agree that when a surveyor finds
17  that a marker of any type would fall in a place where
18  prevailing conditions would assure its destruction, the
19  surveyor should place a witness corner?
20      A.    I don't know the answer to that.
21      Q.    Okay.  So pass that.
22            There we go.  If you would turn to Page 2 of
23  the notebook that is in front of you.
24      A.    The Tab No. 2?
25      Q.    No, just page.  There are pages in the bottom


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1430


 1  corner there.
 2      A.    Okay.
 3      Q.    So skip to 2.
 4            This is an excerpt from A History of
 5  Rectangular Survey, the 1894 survey manual, which is
 6  ASLD Exhibit X025, Part 91, Pages 616 to 617.
 7            Can you read Paragraph 1 under the heading
 8  Witness Corners?
 9      A.    Witness corners will be established in
10  certain cases.  When the true point for any corner
11  described in these instructions falls where prevailing
12  conditions would insure its destruction by natural
13  causes, a witness corner will be established in a
14  secure position, on a surveyed line if possible, and
15  within twenty chains of the corner point thus
16  witnessed.
17      Q.    Okay.  Can you now turn to Page 3, and if you
18  would read the bold text there?
19      A.    Where the riverbank was not suitable for
20  setting a permanent monument, a witness corner to the
21  meander corner was set, abbreviated WCMC.
22      Q.    And I apologize.  That is from a book called
23  River & Lake Boundaries, ASLD Exhibit 025, Part 94,
24  Page 14.
25            Did you read all of White's A History of
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 1  Rectangular Survey?
 2      A.    No, I did not.
 3      Q.    How do you know what sets of instructions a
 4  particular surveyor was using?
 5      A.    I read all of the instructions for the
 6  surveys that were applicable to the Arizona time frame,
 7  and that means I read all of the ones that had been
 8  published.
 9      Q.    But how do you know -- for instance, I
10  believe one of the surveyor's name was Foreman.  How do
11  you know what set of instructions Mr. Foreman used?
12      A.    Because I looked at the date of his survey,
13  which I believe was 1871, and assuming that he was
14  working from a surveyor's manual, which the surveyors
15  were instructed to do, it would have been the 1864
16  manual, which is the most recent one prior to his
17  survey.
18      Q.    So you made the assumption that they got the
19  most recent manual before they went out and started
20  surveying?
21      A.    I think that's a reasonable assumption, given
22  that it's a five-year gap between the -- more than five
23  years from when the manual was published and when he
24  did his surveys.
25      Q.    Were you aware that there was some publishing
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 1  difficulties with some of the manuals and they were
 2  late in getting out?
 3      A.    No, I was not aware of that.
 4      Q.    I've placed a copy of White's excellent book
 5  there on the table next to you.  Can you tell me where
 6  in the instructions for 1855, 1864, 1881, 1890, 1894 or
 7  1902 it says that a witness corner is to be used for
 8  nonnavigable bodies of water only?
 9      A.    Without reading the book again and taking a
10  lot of time to do that, I can't do that off the top of
11  my head.
12      Q.    Do you recall that that instruction was
13  explicitly in those instructions?
14      A.    I don't recall.  It's been a long time since
15  I've read the book.  I've read the book prior to the
16  1998 hearings and then reviewed it again in 2005.
17      Q.    Okay.  In your 2013 report, at Page 26 you
18  have quote from the 1902 Manual and then paraphrase
19  what you think the paragraph means.
20            Can you turn to Page 4 of the notebook?  I'm
21  trying to keep you from getting a crooked neck, but if
22  you don't want to flip through the pages, you can just
23  look at the screen.  Is the paragraph quoted in -- is
24  this the paragraph that was quoted in your report at
25  Page 26?
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 1      A.    Yes.  My recollection is that it's in
 2  relation to the 1902 instructions.
 3                 MR. MCGINNIS:  Mr. Chairman, just for
 4  purposes of the record, the notebook she's referring to
 5  I assume is not an exhibit, so the page numbers in that
 6  notebook that are going to show up in the transcript
 7  mean nothing.
 8                 MS. HERNBRODE:  I apologize.  I meant to
 9  do that ahead of time.  Thank you for reminding me.
10                 The notebook is just for references
11  between us, and that's why I'm giving you page numbers
12  and references to the exhibits, so that that will be
13  what's in the record, rather than the notebook, and
14  so --
15                 MR. SPARKS:  I missed that, Joy.  Would
16  you give that to us again then?  Because I didn't hear
17  it.
18                 MS. HERNBRODE:  It's on the slide
19  itself.  If you can't read that, I will be happy to
20  read it to you.
21                 MR. SPARKS:  No, I'm literacy
22  challenged, but I can't even see it, let alone read it.
23                 MS. HERNBRODE:  This is ASLD Exhibit
24  X025, Part 92, Page 717, and it's referencing Page 26
25  as well of Dr. Littlefield's report.
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 1                 MR. MCGINNIS:  And, again, Mr. Chairman,
 2  to the extent that the notebook she's given him, nor
 3  the slide that's up in front of all of us, is going to
 4  be an exhibit, for purposes of the transcript and for
 5  purposes of the record, I think it's important that we
 6  identify the actual exhibit number, so when we have the
 7  transcript, if we're going to appeal, we can tie his
 8  testimony to the actual exhibit that's in the record.
 9  That's -- it's just a point of clarification.
10                 CHAIRMAN NOBLE:  Mr. McGinnis, as the
11  slide appears on the screen, if the title to the slide
12  was stated into the record, would that be sufficient?
13                 MR. MCGINNIS:  Yes.  Yes, Mr. Chairman.
14                 CHAIRMAN NOBLE:  Okay.  Thank you.  Joy,
15  would you?
16                 MS. HERNBRODE:  I will do that again.
17                 CHAIRMAN NOBLE:  Thank you.
18  BY MS. HERNBRODE:
19      Q.    So this is ASLD Exhibit X025, Part 92,
20  Page 717.  I'm asking you to compare it to Page 26 of
21  your report, and tell me if that's the quote from the
22  1902 Manual that you have in your report?
23      A.    I believe it's the 1902 Manual.  It might
24  have been the 1894.  But it's one of the later manuals.
25      Q.    But that is the same quote?
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 1      A.    Yes, it is.
 2      Q.    Okay.  Can you now turn to Page 5 of the
 3  notebook, which is Simpson's River & Lake Boundaries,
 4  ASLD Exhibit X025, Part 95, Page 17?  Can you read the
 5  quoted passage here?
 6      A.    Because the term meandering had been applied
 7  (in the 1800s) to some irregular boundaries along the
 8  foot of unsurveyable mountainous land, the 1902 Manual
 9  also cleared up that point by stating that such an
10  irregular line is really a strict, or fixed, boundary
11  and not an ambulatory meander which follows a stream or
12  lake shore.
13      Q.    Thank you.
14            GLO surveyors were not directed to examine
15  the ordinary and natural condition of the river; they
16  were only observing the river condition on the
17  particular day of their survey, correct?
18      A.    Yes.
19      Q.    You stated that the failure to meander means
20  a surveyor thought the river wasn't navigable; is that
21  correct?
22      A.    That's my conclusion.
23      Q.    Is it possible that a GLO surveyor would not
24  meander a navigable river?
25      A.    I don't know the answer to that.


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1436


 1      Q.    Okay.  Can you turn to Page 6?  This is from
 2  A History of Rectangular Survey, ASLD Exhibit X025,
 3  Part 98, Page 119.  Can you read the highlighted text
 4  there?
 5      A.    In 1859 Surveyor General William W. Chapman
 6  reported that he had surveyed a DLC which laid across a
 7  navigable river, the Umpqua, U-M-P-Q-U-A, without
 8  meandering the river through it, and returned the
 9  portion within the river as part of the total area of
10  the DLC.  Thus, the bed of a navigable river was
11  patented; it is presumed that this could pose an
12  interesting legal problem of ownership, especially if
13  accretion was involved.
14      Q.    So in this case a surveyor did not meander
15  even one side of a navigable river?
16      A.    That's correct.  But the vast majority of --
17  there are quite a few different surveyors that surveyed
18  the Gila River, and my assumption would be that even if
19  one of them did not do that, that they would all not --
20  let me see if I can phrase that right.  That they all
21  not -- they all would not have made the same mistake.
22      Q.    But there are certainly circumstances
23  where -- I mean this guy is the Surveyor General of a
24  state, so presumably he's pretty well-qualified, and he
25  chose not to survey a navigable river?
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 1      A.    That's correct.
 2      Q.    Are there any instances where any parts of
 3  the Gila are meandered on both banks?
 4      A.    I believe there's one township where it's
 5  meandered in both banks under the provisions of the
 6  1902 Manual, and maybe two townships, which provided
 7  that nonnavigable rivers that were over three chains
 8  wide would be meandered on both banks.
 9      Q.    Where is that township or townships?
10      A.    I don't remember.  It's discussed in my
11  report.
12      Q.    And the location is listed in your report?
13      A.    Yes.
14      Q.    If I understand your report correctly, the
15  federal statute did not define navigability, but the
16  instructions nonetheless directed surveyors to
17  determine navigability?
18      A.    Yes.
19      Q.    Is it possible that the navigability the
20  surveyors were considering was for interstate commerce?
21      A.    I don't know.
22      Q.    But it's possible?
23      A.    It's possible.
24      Q.    If there wasn't a standard, is it possible
25  that each surveyor had their own standard?
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 1      A.    Unquestionably.
 2      Q.    So Foreman in 1871 concluded the Gila was a
 3  well-defined natural artery of internal communication
 4  and that it had a uniform width of greater than three
 5  chains?
 6      A.    I believe that's right.  I think he surveyed,
 7  actually, two of the townships.  I don't know which
 8  ones you're talking about -- which one you're talking
 9  about.
10      Q.    And Martineau also found that?
11      A.    He was the next survey downstream.  I don't
12  remember what I said about him, but he is discussed in
13  my report as well.  All of the townships are discussed
14  in my report.
15      Q.    Under Tab 6 there's a copy of your report,
16  and I believe you talk about Martineau at Page 52.
17      A.    I'm sorry, what page number?
18      Q.    52.
19      A.    Which township are you talking about?
20      Q.    At least one of the ones that Martineau
21  surveyed, he found it to be a well-defined natural
22  artery of internal communication with a uniform width
23  of greater than three chains, I believe.
24      A.    Martineau apparently surveyed both of the
25  townships that begin on -- are discussed or begin on
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 1  Page 52.
 2      Q.    Okay.  And did he meander one bank?
 3      A.    For Township 8 South, Range 21 West, he
 4  meandered both banks, and then he explained in his
 5  field notes that he had done that under the terms of
 6  the 1890 instructions, which required him to meander
 7  both banks of nonnavigable rivers that were over three
 8  chains wide.
 9      Q.    Did that also have a well-defined artery of
10  internal communication?
11      A.    I think that language didn't exist anymore by
12  this point.  I think that language had dropped out
13  after the 1864 manual and was subsequently supplemented
14  by new language in later editions of the surveying
15  manual.
16      Q.    Okay.  How about White?  That's at Page 55,
17  if you want to skip to that in your report.
18      A.    You're talking about the 1874 interior survey
19  of Township 8 South, Range 22 West?
20      Q.    I believe so.
21      A.    Yes, it indicates that Theodore White
22  meandered one bank only, and I believe that's the one
23  that's in the plat that I had in the PowerPoint, and
24  it's also in my report.
25      Q.    Okay.  I believe you testified on direct that
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 1  a well-defined artery of internal communication meant
 2  that there was a road next to the river; is that
 3  correct?
 4      A.    That's my interpretation of what that
 5  language meant.
 6      Q.    Could it also -- it doesn't necessarily mean
 7  that the travel is on land, though?
 8      A.    I don't know how to answer that.  To me, I
 9  took it to mean that it was the way people moved
10  through a valley area somewhere near the river; but it
11  did say nonnavigable.
12      Q.    You're not a surveyor?
13      A.    Correct.
14      Q.    Have you read anything that defines that
15  term, a well-defined natural artery of internal
16  communication?
17      A.    No, I haven't.
18      Q.    White doesn't define it?
19      A.    No, but the instructions told him if it's
20  nonnavigable, but is a well-defined artery of internal
21  communication, then he was to meander one bank.
22            So it seems to me he determined it was
23  nonnavigable; and if it's nonnavigable, they wouldn't
24  be using the river for communication.  They would be
25  using something near the river.
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 1      Q.    But if they were determining the river under
 2  the federal test for interstate commerce, that doesn't
 3  necessarily mean that the river would be nonnavigable
 4  under any other standard?
 5      A.    That, I can't answer.
 6      Q.    Okay.  Safe to say you've never seen anywhere
 7  a surveying text that defines that term?
 8      A.    Just let me check one thing here.
 9            The federal standard for navigability was the
10  Steamer Daniel Ball case, which was 1871, which is just
11  what I was checking; and, you know, I'm not sure if
12  White would have been aware of that case or not.
13      Q.    Well, the instructions refer to under
14  statute.
15      A.    Yes.
16      Q.    Steamer Daniel Ball is not under statute.
17      A.    Correct.
18      Q.    It's a court case.
19      A.    Correct.
20      Q.    Okay.  How long is a chain?
21      A.    I believe it's 66 feet.  It's been a while
22  since I've looked it up.  And I -- don't ask me about a
23  link.
24      Q.    Don't worry, I'm good with chain.
25      A.    I've looked those up before, but I think a
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 1  chain is 66 feet, approximately.
 2      Q.    Are you aware that there was a problem with
 3  fraudulently filed land patent applications and land
 4  surveys around 1900?
 5      A.    There were certainly problems with that all
 6  over the country in different places.
 7      Q.    And did any of those things happen in
 8  Arizona?
 9      A.    Certainly.
10      Q.    Have you ever heard of the Benson Survey
11  Fraud?
12      A.    No, I haven't.
13      Q.    Okay.  This is also A History of Rectangular
14  Survey, ASLD Exhibit X025, Part 98, Page 159, if you'll
15  turn to Page 7 of the slides that you have there.
16            Can you read that surveyed portion, or
17  highlighted portion?  Sorry.
18      A.    The Benson Syndicate Frauds extended to
19  several other Western States.  No direct evidence
20  exists that Benson operated the swindle in other
21  States, but the Annual Report of 1887 reported that the
22  syndicate also extended into Nevada, Oregon, Colorado,
23  Arizona, New Mexico, Idaho, Montana, Utah and
24  Washington.  It is probable that after California,
25  Colorado suffered the worst.
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 1      Q.    And you had never heard of the Benson Survey
 2  Fraud, so you don't know what the fraud was involving?
 3      A.    No.
 4      Q.    Can you turn to the highlighted paragraph on
 5  Page 8 of the notebook, also from A History of
 6  Rectangular Survey, ASLD Exhibit X025, Part 98,
 7  Page 170?  Can you read that highlighted portion for
 8  me, please?
 9      A.    In the 1885 Annual Report, Commissioner
10  Sparks reported that an average of six examiners had
11  been on duty in the field in the previous three years.
12  Many faulty and incomplete surveys were found.  To
13  prevent further fraudulent work in the field and the
14  acceptance of fictitious surveys by the government,
15  Sparks directed the suspension of all examinations of
16  the plats and field notes in his office on surveys
17  already contracted for and supposedly executed until
18  after the surveys were examined in the field.  Some of
19  the surveys were later canceled and some that had been
20  suspended, were never officially canceled or
21  reinstated.  In any case, the examination program did
22  not completely eliminate fictitious or fraudulent
23  surveys, though they were reduced.
24      Q.    Thank you.  The folks you discuss in your
25  patent chapter all took property with the intention of
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 1  irrigating from the Gila River?
 2      A.    The only ones that declared they were going
 3  to be irrigating from the Gila River were the 20 or so
 4  desert land entries.  The others, they may have
 5  indicated that in their patent files, but I don't
 6  remember.  If they did, I probably would have put it in
 7  my report.
 8      Q.    Okay.  So based on that information, the ones
 9  who indicated they were going to irrigate from the Gila
10  must have -- there must have been a wet river
11  year-round there?
12      A.    You don't have to have a wet river to
13  irrigate year-round.  You just have to have water at
14  some point in time or a couple points in time.
15      Q.    Well, at least during the growing season?
16      A.    Yes.
17      Q.    Okay.  Well, let's talk about the Desert Land
18  Act claims.  If you want to refresh your memory, I'm at
19  Page 79 in your report.
20            Brown didn't get his water directly from the
21  Gila, but from the Buckeye Canal that took water from
22  the Gila; is that correct?
23      A.    I believe there was at least one or two
24  irrigation companies that took the water and then
25  provided good water to some of these desert land
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 1  entries.
 2      Q.    Okay.  So you wouldn't disagree with me that
 3  Brown was one of those?
 4      A.    Yes, probably.
 5      Q.    Okay.  Hefley applied in 1945?
 6      A.    Who?
 7      Q.    Hefley?  Maybe I'm pronouncing it badly.
 8  H-E-F-L-E-Y?
 9      A.    Is that one of the patentees?
10      Q.    Yes, from the Desert -- under the Desert Land
11  Act.
12      A.    If he's discussed in my report, I'll be glad
13  to agree with you.
14      Q.    All right.  He is.  All of these are in your
15  report.
16            Bourland applied in 1953?
17            Yes?
18      A.    If it's in my report, that's what I said.
19      Q.    Logan got his water of a canal in 1920?
20      A.    Correct.
21      Q.    Forest applied in '25 and notes that the Gila
22  was dry most of the year at that point?
23      A.    Right.
24      Q.    Lacy applied in 1924?
25      A.    Right.
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 1      Q.    And Ming also in 1924?
 2      A.    Right.
 3      Q.    Okay.  The State Land Disposals, in the
 4  interest of your time and their time and my time, I'm
 5  not going to go through each one; but the earliest one
 6  listed is 1918 to a Canal Company?
 7      A.    Okay.
 8      Q.    The earliest one to a private landowner is
 9  1926?
10      A.    Okay.
11      Q.    Have you driven between Tucson and Phoenix?
12      A.    Yes.
13      Q.    Can you remember driving over the Gila?
14      A.    Not specifically.
15      Q.    You drove -- but you drove the Gila
16  between --
17      A.    Oh.  I drove it between Yuma and Phoenix.  I
18  don't believe it goes to Tucson.
19      Q.    It doesn't.  I agree with you there.
20      A.    Okay.
21      Q.    But you cross over it on the freeway there?
22      A.    Okay.
23      Q.    I thought that might have been one of the
24  points where you looked at the Gila.
25      A.    I don't remember where I actually looked at
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 1  it.  It's been a long time.
 2      Q.    At the points where you looked at the Gila in
 3  2005, did it look particularly navigable to you?
 4      A.    No.
 5            I should point something out about these
 6  surveys, though, in your -- or I can do it later, if
 7  you would prefer.
 8      Q.    I would prefer that you let Mr. McGinnis ask
 9  you whatever he wants to follow up on.
10      A.    Okay, I'll be glad to let Mr. McGinnis do
11  that.
12      Q.    I'm sure you're going to have a list, so...
13            Is there a difference between a shallow
14  channel and a rapid?
15      A.    I don't know if there is.  I'm not a
16  hydrologist.
17      Q.    Okay.  And you're not a boater?
18      A.    As I said, I've done recreational boating,
19  but not for many years.
20      Q.    What depth of water is necessary for a river
21  to be navigable?
22      A.    I don't know.
23      Q.    Are there any other criteria that would have
24  to be met in order for a river to be navigable?
25      A.    I think it has to be regular and reliable
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 1  navigation, the way navigation is carried on at the
 2  time of statehood.
 3      Q.    That's if you're seeking to show that the
 4  river is actually used.  What if you're seeking to show
 5  the river is susceptible?
 6      A.    The same criteria.
 7      Q.    You have to have regular commercial use in
 8  order for the river to be susceptible?
 9      A.    Regular and reliable -- capable of regular
10  and reliable commerce, commercial use.
11      Q.    So in your mind, there aren't any depth
12  requirements or width requirements; it's just is there
13  a wet river reliably there at certain portions of the
14  year?
15      A.    Well, I think the Steamer Daniel Ball said
16  that a river is navigable in law if it's navigable in
17  fact.  I don't think they established a specific depth
18  requirement.
19      Q.    I understand that, but I was wondering -- you
20  opined as to the Gila River's navigability.  I was
21  wondering if you had a specific depth requirement?
22      A.    No, I -- what I meant by opining about the
23  Gila River's navigability was, in essence, a summary of
24  what hundreds of other people had observed about the
25  river.  I'm not setting myself out there as me as an
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 1  individual saying I'm determining this river to be
 2  navigable.
 3            I mean that, in fact, is what ANSAC is
 4  attempting to do.  But what I am doing is I'm
 5  presenting the opinions and the comments and the
 6  documents of literally hundreds of people who offered
 7  descriptions of the Gila River.  Cumulatively, that's
 8  the image that comes off to me, based on all of those
 9  documents and reports and diaries and newspaper
10  articles.  So that's essentially a summary.
11      Q.    All right, well, never fear, I'm going to get
12  into all of those summaries, so...
13            Page 1 and 2 of your report is the executive
14  summary, correct?
15      A.    Yes.
16      Q.    Okay.  If you look at Page 9 of the notebook,
17  you'll see an except from your 2013 report with a
18  sentence I'm going to be asking you about highlighted.
19      A.    Wait.  Slow down here.  Where are we, now?
20      Q.    Should be Page 9.
21      A.    Of my report?
22      Q.    No, Page 9 of my slides, which is Pages 1 and
23  2 of your report.
24      A.    All right.
25      Q.    Okay.  So that sentence is on Page 2 of your
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 1  report.  If you would like to double-check me, you're
 2  more than welcome to.  But can you read that
 3  highlighted sentence?
 4      A.    The historical record illustrates that the
 5  Gila River was erratic, subject to unpredictable
 6  flooding, prone to channel changes, and blocked by
 7  natural obstacles such as rock outcroppings and
 8  sandbars.
 9      Q.    That statement refers to what the Land
10  Department has been calling Segment 7 or 8, right?
11      A.    No, this pertains to the materials that I've
12  submitted in relation to my -- Segment 8 is -- I can't
13  remember.  Are -- the numbers go downstream?
14      Q.    If I tell you that Segments 7 and 8 are the
15  Salt River confluence down, does that help?
16      A.    Yes.  Yes, this statement applies to that.
17      Q.    All right.  Can you show me on a map where
18  the rocky outcropping that impacted navigability is
19  located?
20      A.    I believe it's near Gila Bend.  Some of the
21  historical documents talk about how the hard rock base
22  came close to the surface at that particular point, and
23  it affected the flow of the river because of that.  But
24  beyond that, I can't tell you off the top of my head.
25      Q.    So it was a single rocky outcrop?
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 1      A.    Yeah.  There could have been others, but
 2  that's the one I remember.
 3      Q.    Okay.  How did that impact navigability?
 4      A.    In a general sense, just that it was an
 5  obstacle in the river.
 6      Q.    How do you know?
 7      A.    That it impacted navigability?
 8      Q.    Yes.
 9      A.    Again, I'm just reporting what other
10  historical characters or figures were reporting on
11  their own.  I believe it was one of the attempted flow
12  trips down the river expressed an opinion about that,
13  but I'm just reporting what other historical parties
14  have said.
15      Q.    Okay, well, can you find that report for me?
16  Because I'm actually quite interested in this.
17      A.    It's going to take me quite a while if you
18  want me to reread my whole report.
19      Q.    You are not familiar enough with your report
20  to be able to find one instance where they're talking
21  about this?
22      A.    Not without reviewing the whole report, no.
23      Q.    Is it your opinion that a river is erratic
24  for farmers -- a river that is erratic for farmers
25  would also be erratic for navigation?
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 1      A.    I'm simply reporting here what other people
 2  said about the river, and, you know, other people made
 3  it very clear that the river was very erratic.  I would
 4  assume that if it -- I'm not sure what the proper term
 5  would be.  If it was erratic in relation to potential
 6  boating, then it probably was unreliable for irrigation
 7  water, too.
 8      Q.    But is the reverse true; if it's erratic for
 9  farming, is it necessarily erratic for boating?
10      A.    I don't know.
11      Q.    Okay.  Can you define erratic with respect to
12  navigability?  What are you talking about when you say
13  erratic in here?
14      A.    Well, at least two or three of the sources
15  that I presented in my PowerPoint made it clear that
16  there were major channel changes that took place
17  following floods, and I took that -- as well, not to
18  mention the channel changes, but also that there were
19  major floods, and I took that to mean my adjective
20  erratic was a descriptive term for what these parties
21  had said about the river.
22      Q.    Was the Colorado River subject to
23  unpredictable flooding?
24      A.    Yes.
25      Q.    So what's the difference in the flood
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 1  patterns between the Colorado and the Gila?
 2      A.    I'm not a hydrologist.  I don't know.
 3      Q.    So if there isn't one, does that make the
 4  erratic part of the statement go away?
 5      A.    Say that again?
 6      Q.    If there isn't a difference in the flood
 7  patterns between the Colorado and the Gila, then does
 8  that mean that the erratic for boating part of your
 9  conclusion goes away?
10      A.    No.  The Colorado had considerably more water
11  in it.
12      Q.    Okay.  How is the sandbar an obstacle of
13  navigability?
14      A.    I think that's self-evident.
15      Q.    Well, explain it to me, please.
16      A.    It blocks the progress of a boat, or it would
17  if there were boats attempting -- in fact, I think it
18  was -- I'm trying to remember who it was with the
19  pontoon boat that I had in the slide.  He specifically
20  described that the sandbars were blocking the progress
21  of his boat, and it was only after he unloaded all the
22  supplies that he was even able to get past them.
23      Q.    That was Cooke.
24      A.    Thank you.
25      Q.    Was he an idiot?
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 1      A.    Cooke?
 2      Q.    Yeah.
 3      A.    I don't think so.
 4      Q.    So he had been wandering through Arizona,
 5  presumably looking at the Gila River at some point?
 6      A.    Uh-huh.
 7      Q.    And he decided to put two wagons lashed
 8  together with a couple of logs on the river to boat
 9  some of his supplies down; is that correct?
10      A.    Well, he decided to try it.
11      Q.    So he's not an idiot.  He's got to be looking
12  at a river that's pretty big, pretty deep, pretty
13  consistent?
14      A.    And he also concluded his attempt to boat it
15  was a failure.
16      Q.    Have you ever tried to steer two wagons
17  lashed to a couple of logs?
18      A.    No, I haven't.
19      Q.    Would you imagine that such a craft might be
20  difficult to steer?
21      A.    He did make that point in his report.
22      Q.    Okay.  Are you saying a river with sandbars
23  can never be navigated?
24      A.    No.  I pointed that out in my discussion
25  about the Colorado River.
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 1      Q.    But somehow the sandbars on the Gila are
 2  different than the sandbars on the Colorado?
 3      A.    Because the Colorado has considerably
 4  more water, or at least that's one reason potentially
 5  why.
 6      Q.    Well, if a sandbar changes the depth of the
 7  river so it's only a foot deep on the Colorado and
 8  changes it on the Gila, how is that different?
 9      A.    I think it's the cumulative effect, and I
10  just have to go back to point out, again, it's hundreds
11  of people are observing lots of different things about
12  the river, and some of them are sandbars, some of them
13  are rock outcroppings, some of them are channel
14  changes, some of them are floods.  And cumulatively,
15  nobody is suggesting that the Gila River can be
16  reliably navigated.
17      Q.    How is a gravel bed an obstacle to
18  navigability?
19      A.    Same answer.
20      Q.    You don't know?
21      A.    I don't know.
22      Q.    Okay.
23      A.    But it could be just simply difficult to get
24  a boat past it.
25      Q.    But you don't know?
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 1      A.    Correct.
 2      Q.    You conclude the Gila was not navigable in
 3  part because someone built a road next to it?
 4      A.    In fact, one of the exhibits that I talked
 5  about in my PowerPoint pointed out that that's why the
 6  materials were hauled by wagon, because they couldn't
 7  use the river, even though it was considerably more
 8  expensive to haul the materials by wagon up the Gila
 9  River.
10      Q.    Are you aware there are -- but you conclude
11  that the Gila was not navigable in part because someone
12  built a road next to it?
13      A.    In part.
14      Q.    Are there roads that parallel the Colorado?
15      A.    Probably in some places.  I don't know.
16      Q.    Are there roads that parallel the
17  Mississippi?
18      A.    Yes, there probably are.
19      Q.    In your opinion, a river that experiences
20  channel change within the floodplain can't be
21  navigable?
22      A.    Again, it's the preponderance of hundreds of
23  exhibits of people offering their own opinions about --
24  in different ways, over different time, people who are
25  eyewitnesses, who lived there at the time, who are all


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1457


 1  offering different opinions about the river on
 2  different aspects of it.  And none of them are
 3  suggesting that this is a navigable river, other than a
 4  few flakey attempts to put pontoon boats in and perhaps
 5  a few joyriders that tried to get down it and ended up
 6  wading along the way.
 7      Q.    All right.  Well, we'll get to those guys.
 8            If a river changes its channel, why does that
 9  make it unreliable for commercial transport?
10      A.    It's all of the hundreds of people's
11  descriptions.
12      Q.    You don't know; you're just synthesizing the
13  historical record; is that correct?
14      A.    Exactly, yes.
15      Q.    All right.  It looks like you spent some time
16  looking at boating on the Colorado.  Did any of the
17  expeditions you looked at use double or triple-bottom
18  boats?
19      A.    Not the ones I looked at.
20      Q.    Did they have trouble with sandbars or
21  shifting channels?
22      A.    I indicated that J.C. Ives' expedition had
23  precisely that problem and that, in fact, one of the
24  slides I had showed them lining the boat up the river,
25  and I also indicated that the Wheeler expedition had to
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 1  portage around sandbars and other obstacles on the
 2  Colorado.
 3      Q.    How about rocks, did they have problems with
 4  rocks?
 5      A.    I don't remember about any rocks that were
 6  mentioned in those accounts.
 7      Q.    Is the river in its ordinary and natural
 8  condition when it's in flood or drought?
 9      A.    I'm sorry, what was the question?
10      Q.    Is the river in its ordinary and natural
11  condition when it's in flood?
12      A.    That would be for ANSAC or a court to
13  determine.  I just report what the historical record
14  says about the river.
15      Q.    But you read State v. ANSAC?
16      A.    Right.
17      Q.    Do you remember that court directed ANSAC to
18  consider when the river was in flood?
19      A.    I don't remember that language, specifically.
20      Q.    Okay.  So if the court there directed ANSAC
21  not to consider instances where the river was in flood,
22  that means we can disregard a whole bunch of your
23  report that talks about flood; is that correct?
24      A.    No, it's not correct, because there were many
25  witnesses who observed the river at multiple times and
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 1  reached conclusions about the nature of the river, and
 2  part of what they reached were conclusions based on the
 3  floods that maybe not at the time of the flood, but
 4  certainly in the aftermath may have had an impact on
 5  the river.
 6      Q.    If you're not supposed to consider the river
 7  in flood, then the descriptions you have of the river
 8  where it's in flood are not things that should be
 9  considered if you're looking at the river in its
10  ordinary and natural condition?
11      A.    Well, that would be for ANSAC to
12  determine.
13      Q.    Okay.
14                 CHAIRMAN NOBLE:  Joy?
15                 MS. HERNBRODE:  Yes.
16                 CHAIRMAN NOBLE:  Would this be a good
17  time to take a break?
18                 MS. HERNBRODE:  It would be a delightful
19  time.
20                 CHAIRMAN NOBLE:  Thank you.  We'll take
21  a ten-minute break.
22                 (A recess was taken from 2:18 p.m. to
23  2:31 p.m.)
24                 CHAIRMAN NOBLE:  Proceed.
25                 MS. HERNBRODE:  Thank you.
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 1  BY MS. HERNBRODE:
 2      Q.    Is it easier to navigate the river when it's
 3  in flood?
 4      A.    I have no idea.  One of the documents that I
 5  testified, though, in the PowerPoint indicated that the
 6  river was impassable for weeks or a month.  It didn't
 7  identify whether that meant going up or down or across,
 8  though.
 9      Q.    Okay.  Can you look at Page 11 in the
10  notebook, which is an excerpt from Page 144 of your
11  report in evidence as evidence item X002?
12            What is the basis for your statement that the
13  Gila River had dangerous currents?
14      A.    Well, I believe one of the material documents
15  that I testified to earlier today on my direct talked
16  about the flow is in standing waves, and that's
17  essentially the type of -- in other words, that there
18  was a lot of water moving in violent form.
19      Q.    So standing waves in your mind indicates a
20  dangerous current?
21      A.    This is just a summary statement of what all
22  of the historical parties had been saying about the
23  river all along.
24      Q.    So can you point me in your report to a
25  historic party who said that the Gila River had
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 1  dangerous currents?
 2      A.    Again, it's a summary of what many people
 3  have been saying, had been saying.
 4      Q.    Are you talking about when it's in flood,
 5  that it had dangerous currents, or did it have
 6  dangerous currents when it wasn't in flood?
 7      A.    I was attempting to summarize many different
 8  historical parties' statements about the Gila River.
 9      Q.    So you put into the mix statements about the
10  Gila River when it's in flood and statements when it
11  wasn't in flood?
12      A.    If you would like to take dangerous currents
13  out, I can live with that.
14      Q.    Okay.  How about violent; is that when it's
15  in flood or not in flood?
16      A.    Again, it's a summary.  And the exhibit that
17  I talked about that mentioned it was impassable for
18  weeks and months to me suggests that it was violent.
19  To me it suggests that the river wiped out the railroad
20  bridge in 1905, that it was violent.  I don't know if I
21  have a historical party uses exactly that word.
22      Q.    Well, let's talk about those 1905 photos that
23  you showed in your PowerPoint.  I believe all of those
24  1905 photos, except the one with the woman, were of the
25  same railroad bridge; is that correct?
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 1      A.    Yes.
 2      Q.    Okay.  And they're all associated with the
 3  1905 floods on the Gila?
 4      A.    Which I believe were some of the biggest ones
 5  there had been up until that time.
 6      Q.    Are you familiar at all with the
 7  international standard for rating rapids?
 8      A.    No.
 9      Q.    Are you aware of any rapids on the Gila?
10      A.    No, I don't -- if there are, I don't know
11  anything about them.
12      Q.    You don't remember any of the historical
13  figures talking about rapids on the Gila?
14      A.    Not off the top of my head.
15      Q.    All right.  Was there a railroad that ran
16  down next to the Colorado into Mexico?
17      A.    On the Colorado?
18      Q.    Down alongside the Colorado and into Mexico.
19      A.    If there is, I don't know anything about it.
20      Q.    Would you agree that historical descriptions
21  of the river are the best source of information about
22  the river's ordinary and natural state?
23      A.    I think the historical descriptions are the
24  best descriptions of the river in general, whether it's
25  in its ordinary or natural or in its modified form
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 1  following irrigation.  It's -- the statements are what
 2  they are by the historical figures.
 3      Q.    But none of those historical figures
 4  discussed in your report were tasked with applying the
 5  Daniel Ball test to determine if the Gila River was
 6  navigable; is that correct?
 7      A.    I don't know if they were literate enough to
 8  be able to apply the Daniel Ball test.  I don't know if
 9  they even knew such a thing existed.
10      Q.    None of them that you saw had instructions
11  that said you will apply the Daniel Ball test to
12  determine if this river is navigable?
13      A.    No.
14      Q.    Okay.
15      A.    Not that I'm aware of.
16      Q.    All right.  You mention that Wheeler felt the
17  Columbia, Sacramento and the Colorado were the only
18  navigable rivers in the West.  Has that proven to be
19  true?
20      A.    I don't believe so.
21      Q.    Okay.
22      A.    It was their opinions, and again, I'm only
23  telling the ANSAC what the historical record contains.
24      Q.    Can you point me to the historical account
25  where dories similar to those used by Powell were used
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 1  or attempted to be used on the Gila?
 2      A.    I don't know if there were any.
 3      Q.    So how do you conclude they would have had
 4  difficulty navigating the Gila?
 5      A.    For the same reason I've been explaining all
 6  along.  The conclusions of many people all along the
 7  river all identified the problems with the river.  And
 8  perhaps more to the point, virtually no one suggests
 9  that the river was navigable on a regular and reliable
10  basis, particularly the booster-type press at the
11  19th century, which did brag about railroads coming to
12  towns, did brag about roads coming to towns, did brag
13  about churches, businesses, the irrigation of the
14  lands, basically anything that would have been useful.
15  This kind of booster press didn't mention at all the
16  fact that the Gila River could be used for navigation,
17  but it did mention that the Colorado could be used for
18  navigation.
19            So by omission, I would assume that if the
20  press was going to say that navigation on the Gila
21  would have been useful, they would have said that.
22  There's a good reason why there are no stories
23  suggesting that they were bragging about how the Gila
24  could have been used reliably for navigation.
25      Q.    Can we get back to the question I actually
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 1  asked you, though, which is, you told me that nobody
 2  you know of used or tried to use one of Powell's white
 3  hull boats, or something similar to it, on the Gila?
 4      A.    I'm unaware that they did.
 5      Q.    Okay.  And I'm presuming you looked at
 6  Powell's, the exploration of the Colorado River and its
 7  canyons, as part of your primary research on the
 8  Colorado River stuff?
 9      A.    A long time ago.
10      Q.    Okay.  Do you know what the draft of
11  maneuverability of Powell's boats was?
12      A.    No.
13      Q.    His boats were double-ribbed with double stem
14  and stern posts, and further strengthened by several
15  bulkheads; does that sound right?
16      A.    I don't know.
17      Q.    Did they have watertight compartments to help
18  keep the boats afloat should they roll over and, also,
19  to keep supplies dry in case of accidents?
20      A.    I don't know.
21      Q.    Do you know if all of the boats he started
22  with ended up at the bottom of the Grand Canyon when he
23  was done?
24      A.    I believe some of them, he lost some of them
25  along the way, but I'm not positive.
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 1      Q.    Okay.  Are you aware of any accounts where
 2  trappers dragged or anybody else dragged their boat
 3  along the Gila?
 4      A.    I believe the -- there's one newspaper
 5  account of two men who tried to float down from Phoenix
 6  to Yuma, and wound up wading, I believe the phrase was,
 7  happy as mud hens pulling their boat along the way.
 8      Q.    Would that be the Yuma or Bust account?
 9      A.    I believe that's it.
10      Q.    Okay.  I'm going to, in the interest of not
11  getting my slides too out of order, I'm going to come
12  back to that in a little bit.
13            At Page 95 of your report, you quote Harry
14  Turner.  If you turn to Page 12 of the notebook, you'll
15  see the quote I'm talking about, which should be a
16  little -- 95, that's this.  Okay.  This is out of your
17  report at Page 95, SRP Exhibit No. X002.
18            How does Turner's description of a four-foot
19  deep river, deep enough for steamboats, indicate he
20  thought the river wasn't navigable?
21      A.    It's simply offering what his opinion was of
22  the river.  I'm not suggesting that he concluded it was
23  not navigable.
24      Q.    So you would agree that Turner thought the
25  Gila River was navigable?
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 1      A.    Apparently so, yeah.  He thought at least at
 2  that particular point, that you could float a steamboat
 3  in it.
 4      Q.    And you say that the river would have been
 5  navigable west of that point, but not east.  How do you
 6  conclude that?
 7      A.    I don't see where that appears in this
 8  particular --
 9      Q.    It doesn't appear in this particular thing.
10  It appears in your report.  This is the man's statement
11  that is in your report, and from that you conclude that
12  the river would have been navigable west, but not east
13  of this point.  How do you get to that conclusion?
14      A.    Oh.  Because he says it's assuming a much
15  more river-like appearance, meaning the river has
16  changed into something, as he points out, had four feet
17  of water and could float a steamboat.
18            I'm assuming that what he meant by that is
19  that upstream from there he didn't feel it was
20  river-like, quote/unquote.
21      Q.    Do you know how far upstream from there he
22  was talking about?
23      A.    No, I don't, and I don't think he offers that
24  statement either.
25      Q.    And do you know how much water and depth you
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 1  need for a steamboat?
 2      A.    I think J.C. Ives opined that it was around
 3  two and a half feet -- I'm not positive -- for at least
 4  his craft.
 5      Q.    So if you're at four feet here where you're
 6  talking about, it could be quite some distance before
 7  the river dropped down to two feet?
 8      A.    It could be, or it could have just come over
 9  a cataract and pooled up.
10      Q.    But since you're a hydrologist, you can't
11  tell us?  (Sic)
12      A.    That's correct.
13      Q.    All right.  So you don't know what
14  tributaries or changes in geology occurred that would
15  have made the Gila more navigable to the west than the
16  east at this locations?
17      A.    No.
18      Q.    Do you know approximately where this location
19  is?
20      A.    It may be in my report.  I don't remember.
21      Q.    Does about 80 miles west of Gila Bend sound
22  about right?
23      A.    If that's what it says in my report.
24      Q.    Would you like to look at Page 95 of your
25  report?
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 1      A.    I'll take your word for it.
 2      Q.    All right.  You quote Emory on Page 97 of
 3  your report.  You can see the quote I'm talking about
 4  on Page 13 of the notebook.  Again, this is SRP's
 5  Exhibit X002 at Page 97.
 6            Is Emory here discussing the Gila River as an
 7  international boundary, or was he applying the Daniel
 8  Ball test?
 9      A.    I believe he was talking about the
10  international boundary.
11      Q.    So a river that shifts 15 feet from side to
12  side would make it a difficult international boundary?
13      A.    Yes, it would.
14      Q.    Emory then goes on to describe the Colorado,
15  correct?
16      A.    I don't recall.
17      Q.    Okay.  If you turn to Page 14 of the
18  notebook, you'll see Emory's quote from your 2013
19  report on Pages 97 and 98, SRP Exhibit X002.
20            Emory states that the Colorado is both
21  navigable and is also subject to frequent channel
22  shifting, unstable banks and sandbars; is that correct?
23      A.    This is his first encounter with the river,
24  and then a few years later he reversed that opinion and
25  said it was not navigable.
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 1      Q.    I'm actually asking you about the Colorado.
 2      A.    Oh, the Colorado.  I'm sorry.
 3      Q.    The Colorado was both navigable and subject
 4  to frequent channel shifting, unstable banks and
 5  sandbars, correct?
 6      A.    Yes.
 7      Q.    And I believe your slide this morning of
 8  Michler also described the Colorado as having a
 9  changing channel, shifting sandbars, shifting sands and
10  sandbars; is that correct?
11      A.    Yes.
12      Q.    Okay.  Were native tribes irrigating fields
13  out of the Gila in 1966, or 1866?  Sorry.
14      A.    I don't know.  I know they were irrigating up
15  in the Salt River Valley.  I don't know about along the
16  Gila.
17      Q.    Well, let's talk about Richard McCormick's
18  quote on Page 121 of your report, if you'll turn to
19  Page 15 of the notebook.  Again, this is Exhibit X002,
20  Page 121.
21            McCormick says that half to three-quarters of
22  the year the Gila is a large river; is that correct?
23      A.    Yes.
24      Q.    He doesn't mention it being dry at any time,
25  correct?
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 1      A.    Well, he says it's comparatively small the
 2  other time.
 3      Q.    But that doesn't mean dry?
 4      A.    I'm just reporting what he says here.
 5      Q.    Okay.  And he doesn't say it's not navigable;
 6  just that it's not navigated?
 7      A.    That's correct.
 8      Q.    All right.  Let's turn to Page 16 of the
 9  notebook, which is from 123 of your 2013 report, SRP
10  Exhibit X002.
11            The quote you have there is from the Arizona
12  Sentinel newspaper.  Can you read the highlighted
13  portion of the quote?
14      A.    This is Page 16?
15      Q.    Yes.
16      A.    The river has an average width of six hundred
17  feet and a depth from three to five feet.  This volume
18  will be increased if anything during the other seasons
19  of the year, as this is the time when no rainfalls and
20  no water comes from the mountains to swell the current.
21      Q.    In January 1873 three individuals floated
22  from Phoenix to Yuma.  Can you look at Page 17 of the
23  notebook, which is from Pages 126 and 127 of your 2013
24  report, SRP Exhibit X002.
25            Does the article there -- I'll give you a


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1472


 1  minute to read it -- say the river was in flood?
 2      A.    I don't see anything about flood.
 3      Q.    Does the article say they had any
 4  difficulties?
 5      A.    In their opinion, they made it from wherever
 6  they started upstream.
 7      Q.    Phoenix.
 8      A.    From Phoenix they made it to Yuma.
 9      Q.    Do you consider this trip successful?
10      A.    Apparently they made it down there.
11      Q.    Do you consider this a successful trip?
12      A.    It's a demon -- I'm reporting for what people
13  said at the time.  They apparently made it successfully
14  from Phoenix to Yuma.
15      Q.    So these guys thought it was successful?
16      A.    They thought it was successful.
17      Q.    All right.  You then talk about a planned
18  expedition in 1881 on Page 128 of your 2013 report, if
19  you'll turn to Page 18 of the notebook.  This is SRP
20  Exhibit X002, Page 128.
21            You opine that this planned expedition is
22  likely the Yuma or Bust expedition.  Do you have any
23  basis, other than the closeness in time, to assume this
24  is so?
25      A.    This is just an educated guess, the proximity


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1473


 1  in time.
 2      Q.    Proximity in time is the basis for it,
 3  though?
 4      A.    Yes.
 5      Q.    All right, Yuma or Bust.  Turn to Page 19 of
 6  the notebook, which is from your 2013 report at
 7  Page 128.
 8            I see you left some of the second quote out
 9  here.  Do you have the complete text somewhere?
10      A.    I would have a copy of the news story.  I
11  don't know if I --
12      Q.    You don't have it with you?
13      A.    No.
14      Q.    Okay.  Does this sound like the complete
15  text:  The officers of the Yuma or Bust returned on
16  today's stage.  They report having arrived safely at
17  Yuma six days out from this port.  We have advice,
18  however, that the boat reached Gila Bend and busted.
19  The liquor having given out three days before, the crew
20  subsisted on bacon straight, and during great
21  hardships, being compelled to wade in the water the
22  greater portion of the time and push the craft ahead of
23  them.  The Yuma papers may enlighten us as to which
24  account is correct, unless they have been bought off.
25            Does that sound correct?
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 1      A.    That's correct.
 2      Q.    Is drinking and boating ever a good idea?
 3                 MR. HELM:  Yeah.
 4                 THE WITNESS:  Well, I would presume not.
 5  BY MS. HERNBRODE:
 6      Q.    In your opinion, this trip was unsuccessful?
 7      A.    I think it was -- I think it sounds like it
 8  was unsuccessful.
 9      Q.    Okay.  So you're willing to opine on the
10  unsuccessful ones, but you're not willing to opine on
11  the successful ones?
12      A.    I'm not willing to infer that the entire
13  river is navigable for I think it's normal and -- in
14  its normal state based on just a small number of
15  joyriders who made it down the river, when hundreds of
16  other people at the time concluded to the contrary; or
17  alternatively, because major promoter/booster
18  newspapers did not offer the opinion that they thought
19  the river was navigable, and because it was not
20  regularly navigated.
21      Q.    Okay.  But I asked you not what your opinion
22  was overall.  I asked you about these specific trips.
23  And you were willing -- you were not willing to opine
24  that the January 1879 trip was successful, but you're
25  now willing to opine that these folks, who apparently
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 1  had a pretty good time and may, in fact, have made it
 2  to Yuma -- although, they had a fight with the
 3  newspaper editor, so who knows -- were unsuccessful.
 4            So I'm just trying to clarify here.  You are
 5  willing to opine it's unsuccessful.  You're not willing
 6  to opine it's successful?
 7      A.    What was the 1879 one you're talking about?
 8      Q.    That's the three guys I had you read the
 9  whole big, long quote.  That's the three guys who
10  floated from Phoenix to Yuma, wasn't in flood, they
11  didn't have any difficulties.
12      A.    They obviously made a successful trip.
13      Q.    So that is successful?
14      A.    Yes, that's what the article says.
15      Q.    Does this article say it's unsuccessful, they
16  were unsuccessful?
17      A.    Some people thought it was unsuccessful
18  because they, quote, busted, unquote, and I reported
19  that.
20      Q.    Okay.  Let's talk about the Howard family
21  trip in 1849.  If you'll turn to Page 20 of the
22  notebook, which is from Page 131 of your 2013 report,
23  SRP Exhibit X002.
24            Do you consider this trip unsuccessful?
25      A.    They made it successfully down the river, but
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 1  the military downriver from them apparently was so
 2  concerned that someone would attempt this, that they
 3  sent an expedition to meet them.  Although, as it
 4  turned out, it wasn't necessary.
 5      Q.    And where does it say it was the state of the
 6  river that worried Lieutenant Couts?
 7      A.    It's in the context in which the article is
 8  written, as I recall.
 9      Q.    Are you familiar with the Oatman Massacre on
10  the Gila that took place between Gila Bend and Yuma in
11  1851?
12      A.    No, I'm not.
13      Q.    Are you familiar with any other accounts in
14  the 1840s or 1850s where small groups of whites were
15  attacked while they traveled on their way to Yuma?
16      A.    I'm not familiar, but I'm assuming that's why
17  the Fort was at Yuma, was to help prevent that type of
18  thing.
19      Q.    Okay.  Let's look at the November 1890 to
20  April 1891 trip.  You only have a portion of the
21  article in your 2013 report on Page 134 and 135, so I'm
22  going to show you the complete article.  Unfortunately,
23  it's a little blurry in the notebook at Page 21, so you
24  may want to turn to Tab 7 of the notebook, which has a
25  better copy of ASLD evidence item No. X004, Part 20.


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1477


 1      A.    Tab --
 2      Q.    7.
 3      A.    7.
 4      Q.    Okay.  Let me see if I can read it, and you
 5  can tell me if I get it wrong, okay?
 6      A.    Okay.
 7      Q.    Two men arrived here last week who have
 8  accomplished the dangerous feet of navigating the Gila
 9  River from source to mouth.  About a year ago they
10  started from Los Angeles in a wagon and went on a
11  prospecting trip through Southern Arizona into New
12  Mexico.  About six months ago they sold their horses
13  and wagon and started down the Gila in a boat of their
14  own making.  Their starting point was in the Black
15  Range of New Mexico where the Gila has its source.
16  They say the scenery in the canyons of the Gila is
17  nearly as grand as the Colorado canyons.  They met with
18  no special incident until the high water of the
19  February floods began to come down.  Their boat was
20  upset and lost but they built another and started on.
21  In some of the canyons the water rose to enormous
22  heights owing to the narrow channel in which it was
23  confined.  The crookedness of the river makes its
24  total length about 800 miles.  The men hunted and
25  trapped on the way but met with only very moderate
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 1  success.  They claim to be the first who ever made it
 2  in a boat -- who ever made in a boat the whole length
 3  of the river (sic).
 4            Did I read that right?
 5      A.    Yes, you did.
 6      Q.    Was this trip unsuccessful?
 7      A.    Clearly, from what it says in the news
 8  article, they made it down the river.
 9      Q.    So it's successful?
10      A.    That's what the article says.
11      Q.    They seem pretty matter of fact about losing
12  their boat and building another one, don't they?
13      A.    Yes.
14      Q.    Was there a good map of the length of the
15  Gila River available in 1890?
16      A.    I don't know.
17      Q.    Were these guys using the Gila for trade and
18  travel?
19      A.    Well, let me correct that.  There were the
20  U.S. General Land Office survey plats, but I doubt very
21  much that these guys used those.
22      Q.    It wasn't commonly -- there wasn't a river
23  guide available at that time?
24      A.    No.
25      Q.    Were they using the Gila for trade and
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 1  travel?
 2      A.    They were using the Gila River for whatever
 3  the newspaper article says they were using it for.  Did
 4  it say trade and travel?  After your reading it, I
 5  don't recall.
 6      Q.    It said that they hunted and trapped on the
 7  way.
 8      A.    Okay.
 9      Q.    So is that --
10      A.    Then that's what they did.
11      Q.    So is that trade and travel?
12      A.    I don't know.  I don't know whether they were
13  doing that for commercial purposes or just for their
14  own food and entertainment.
15      Q.    Okay.  Let's look at your near-drowning story
16  from August 1893.  Please turn to Page 22 of the
17  notebook, which is from your 2013 report at Page 135,
18  SRP Exhibit X002.
19            The water must have been pretty deep, right?
20      A.    I would think so.
21      Q.    Doesn't say how far up the Gila they were,
22  does it?
23      A.    No.
24      Q.    Are you aware that the Stantec report
25  concluded that the backwaters of the Colorado extend
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 1  only 2.5 miles up the Gila?
 2      A.    I know that there is such a determination by
 3  somebody.  I don't know by whom.
 4      Q.    Have you seen any evidence in the record that
 5  disputes the 2.5 mile conclusion?
 6      A.    I don't remember.
 7      Q.    Okay.  In your report, also on 135, you talk
 8  about steamboat excursions up the Gila.  Please turn to
 9  Page 23 of the notebook, which is your 2013 report,
10  X002, at 135.
11            What is the basis for your conclusion that
12  the steamboat operated only on Colorado flood flows?
13      A.    It says that in the article:  The Gila is
14  navigable a long distance up from Yuma at present, due
15  to the backing of the waters of the Colorado.  In the
16  Colorado, the flow is very large, due to the meltage of
17  the snows in Colorado and Utah.  Steamboat excursions
18  up the Gila from Yuma are the rage of late.
19      Q.    In your 1998 report you talk about a
20  steamboat that operated for seven years on the Gila; is
21  that correct?
22      A.    I believe I did.
23      Q.    Is that this steamboat?
24      A.    I don't know.
25      Q.    During your direct testimony you referred to
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 1  some secondary sources that you looked at regarding
 2  steamboats on the Gila to Dome.  Can you tell me what
 3  those secondary sources are?
 4      A.    I don't remember what they were.
 5      Q.    They're not in your report?
 6      A.    No.
 7      Q.    Which of your historical accounts included in
 8  your report did not take place during flood conditions?
 9      A.    Say that again?
10      Q.    Which of the historical accounts included in
11  your report did not take place during flood?
12      A.    Is this an A, B or C choice question?
13      Q.    I picked some out; but the Howards?
14      A.    I don't remember whether they were in flood
15  condition or not.
16      Q.    Those are the ones that had the baby on the
17  way.
18      A.    Right, and they named it the Gila, I believe.
19      Q.    Yes.
20      A.    Yeah.
21      Q.    You don't remember whether that was a flood
22  or not?
23      A.    No, I don't, and I'm not even sure if the
24  article mentioned that.
25      Q.    All right.  Yuma or Bust?
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 1      A.    Probably not a flood condition, because they
 2  got stuck in sandbars, but I don't remember from the
 3  article.
 4      Q.    The November 1890 trip?
 5      A.    Those were the guys that came down all the
 6  way from New Mexico?
 7      Q.    Yeah.
 8      A.    I don't remember.
 9      Q.    All right.  Were Powell's boats actually
10  white hulls, not necessarily straight dories?
11      A.    I don't know.
12      Q.    Can you articulate the differences between
13  the title navigability and navigable -- I'm sorry.
14  Strike that.  Let me try again.  I'm getting tired, but
15  you'll be happy to know I'm on the last page of my
16  questions.
17      A.    Okay.
18      Q.    Can you articulate the difference between
19  title navigability and interstate commerce navigability
20  tests?
21      A.    No, I can't.
22      Q.    Okay.  You've indicated several times you
23  synthesized the historical information available,
24  correct?
25      A.    Yes.
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 1      Q.    Isn't it a historian's job to look at all the
 2  evidence available?
 3      A.    All that can be reasonably accomplished
 4  within time and budget.
 5      Q.    You did not include in your report James O.
 6  Pattie's canoe use on the Gila, correct?
 7      A.    Apparently not.
 8      Q.    And you didn't include either of Stanley
 9  Sykes' trips, either in the 1890s or 1909?
10      A.    I don't recall the Sykes trip.
11      Q.    And you didn't include J.K. and George Day's
12  1891 to '92 trip?
13      A.    I don't know that trip.
14      Q.    And you didn't include Adams and Evans' 1895
15  trip?
16      A.    I don't know that one either.
17      Q.    Nor Lieutenant Gully and Richardson's
18  sometime prior to 1896 trip?
19      A.    I don't know that one either.
20      Q.    Okay.  Are there any other trips that you do
21  remember that you didn't include?
22      A.    The ones that I remembered or had materials
23  for I included.
24      Q.    Okay.  Did you look at the ASLD's report at
25  some point prior to publishing your 2013 report?
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 1      A.    Not for a long time.
 2      Q.    Okay.  You told me that the reports of
 3  boating aren't all that voluminous on the Gila; is that
 4  correct?
 5      A.    Yes.
 6      Q.    So why only choose a limited number of
 7  boating accounts to go in there?
 8      A.    Perhaps because some were redundant, perhaps
 9  because I obviously missed some of them, and perhaps
10  because, also, the vast majority of the hundreds of
11  parties that observed the river reached the conclusion,
12  either implicitly or explicitly, that it was not
13  navigable.
14            The weight of the evidence, the preponderance
15  of the evidence, to use, I guess, a legal term, is so
16  overwhelming when you look at all of the different
17  parties, that, well, just cumulatively there are
18  hundreds and hundreds of examples of people either
19  explicitly saying it's not navigable or navigated or
20  making the opposite implicit assumption by not bragging
21  about it as one of the attributes of the area.
22      Q.    I get that you feel that the evidence that
23  you looked at shows nonnavigability.  The point here I
24  was making is that you didn't include a bunch of
25  evidence that showed navigability.
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 1      A.    I think even if you included all of those
 2  exhibits or documents, it still would not even come
 3  close to outweighing the material that I did include.
 4            So it's still, the balance of the information
 5  is so overwhelming, even if we were just to say, yes,
 6  let's include all the exhibits you're talking about, it
 7  doesn't change what the cumulative effect is that all
 8  these hundreds of other parties explicitly or
 9  implicitly are saying about the Gila River.
10      Q.    Let me check with my co-counsel here and see
11  if there's anything else.
12                 MS. HERNBRODE:  Thank you,
13  Dr. Littlefield.
14                 THE WITNESS:  You're welcome.  Did you
15  want this back?
16                 MS. HERNBRODE:  I'm pretty sure you
17  don't want it.
18                 THE WITNESS:  Or should I hang on to it
19  for somebody else to question me on?
20                 MS. HERNBRODE:  I didn't share it with
21  anybody else, so they're on their own.
22                 THE WITNESS:  Okay.
23                 CHAIRMAN NOBLE:  Is there someone else
24  who would like to examine Dr. Littlefield?  Mr. Helm?
25                 MR. HELM:  I can start.
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 1                 CHAIRMAN NOBLE:  Sure.  We'll take our
 2  next break in about half an hour.
 3                 MR. HELM:  I was just going to suggest
 4  that you might want to take a quick five while we get
 5  set up.
 6                 CHAIRMAN NOBLE:  Let's take a quick
 7  five.
 8                 (A recess was taken from 3:01 p.m. to
 9  3:05 p.m.)
10                 CHAIRMAN NOBLE:  Many of you observed
11  that during the break preceding this one, Commissioner
12  Henness left.  We deemed it appropriate that any
13  Commissioner who participates in any part of a hearing
14  on a stream, if they are absent or leave for a reason,
15  then the transcript and the record will be made
16  available to them prior to the time that deliberations
17  begin.
18                 Now, Mr. Helm, you may begin.
19                 COMMISSIONER ALLEN:  We're missing
20  Commissioner Horton.
21                 CHAIRMAN NOBLE:  Oh, are we missing
22  Commissioner Horton?
23                 MR. HELM:  Do you really want me to
24  start?
25                 CHAIRMAN NOBLE:  I do not want you to
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 1  start.
 2                 (A brief recess was taken.)
 3                 CHAIRMAN NOBLE:  Go ahead, Mr. Helm.
 4                 MR. HELM:  We're ready?
 5                 CHAIRMAN NOBLE:  We will add one
 6  postscript to that previous announcement.  We will
 7  never go with less than a quorum.
 8
 9                     CROSS-EXAMINATION
10  BY MR. HELM:
11      Q.    Hello, Dr. Littlefield.  Good to see you
12  again.
13      A.    Good to see you, Mr. Helm.
14      Q.    We've done this several times, haven't we?
15      A.    I believe so.
16      Q.    Yeah.  Always fun.  May not be for some
17  people.  That's only from my viewpoint.
18            In your executive summary, you state on
19  Page 1 that the purpose of this study is to add further
20  information about the historical characteristics of the
21  Gila River to comply with Winkleman.
22            First of all, I would like to get a couple of
23  things straight.  You've read Winkleman?
24      A.    Yes.
25      Q.    You've read PPL?


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1488


 1      A.    Yes.
 2      Q.    Have you read Defenders?
 3      A.    Yes.
 4      Q.    Have you read Oklahoma versus the United
 5  States or paren Texas, however you want to look at it?
 6      A.    No.
 7      Q.    Have you read Holt State Bank?
 8      A.    No.
 9      Q.    What other Supreme Court decisions from the
10  Supreme Court of the United States have you read that
11  bear on navigability?
12      A.    I believe the 1931 Utah case.
13      Q.    Okay.  Anything else?
14      A.    I already said I've read Daniel Ball.
15      Q.    Right.
16      A.    Those are the ones that I remember.
17      Q.    Okay.  Now, in our other conversations that
18  we have had over time, you have told me that you were
19  not trying to present evidence to a court standard,
20  fair enough?
21      A.    You would need to show me where I said that.
22  I don't remember.
23      Q.    You won't -- do you want to take issue with
24  any of your characterizations about the legal standards
25  as they apply to your reports that you have testified
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 1  to in your earlier testimony?
 2      A.    As I explained in my direct testimony, I'm
 3  not an attorney and I'm not offering legal opinions.
 4      Q.    As I understood it, you weren't trying to
 5  comply, with any of your reports, to make them comply
 6  with any particular legal standard, whether it be
 7  Winkleman or Daniel Ball or what have you; you're just
 8  reporting what you found on the ground?
 9      A.    Correct.
10      Q.    Now, you state on Page 3 of your report that
11  Winkleman requires that a fuller awareness of how human
12  activities and man-made structures on the Gila River
13  have affected the stream's ordinary and natural
14  condition, fair enough?
15      A.    Yes.
16      Q.    Would you explain to me what you mean by that
17  statement?
18      A.    I would understand that to mean to take into
19  consideration what the Gila River would have been like
20  had there been no man-made obstructions on the river
21  upstream from there, but that obviously since they were
22  there, they needed to be considered.
23      Q.    That's all it means?
24      A.    I don't know anything more than that as a
25  legal matter.
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 1      Q.    I've got Winkleman here.  Would you like to
 2  look at it again to see if it says some other things?
 3      A.    If you want to tell me what it says, I'll be
 4  glad to go with your word on it.
 5      Q.    Well, ordinary and natural, does Winkleman
 6  deal with ordinary and natural?
 7      A.    I don't know.  I don't remember.  It's been a
 8  while since I read it.
 9      Q.    So you don't really recall any of the
10  specifics of Winkleman?
11      A.    No.
12      Q.    Did you have them fully in mind when you
13  wrote your report?
14      A.    What I had in mind was to expand upon the
15  information in the previous reports, and as I already
16  just mentioned, I was not attempting to meet any
17  particular legal definition; but since I knew since the
18  year 2005, that there were better sources, particularly
19  for historical newspapers and historical photographs, I
20  felt that those would provide additional examples of
21  what various historical parties perceived the river to
22  be like.
23      Q.    You understand that one of the requirements,
24  legal requirements, is that the Commission view the
25  Gila River in its ordinary and natural condition to
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 1  make their determination of whether it's navigable or
 2  not?
 3      A.    That's my understanding, yes.
 4      Q.    Tell me what you did to determine -- well,
 5  let me back up.
 6            First off, you also understand that ordinary
 7  and natural are considered by the courts of this state
 8  to be two separate categories?
 9      A.    That, I don't know.
10      Q.    Tell me what you did to determine the river
11  in its natural condition.
12      A.    Again, all I did is, I added more examples of
13  what various historical parties at different points in
14  time, how they perceived the Gila River.  And I believe
15  it's up to either the Arizona Navigable Stream
16  Adjudication Commission or a court to determine whether
17  those particular examples are useful in helping to
18  understand what they are required to do under law.
19      Q.    So for these hundreds of opinions that you
20  have given to the Commission to make a decision on, you
21  have not expressed any opinion as to whether any of
22  these exhibits, whatever they were, were talking about
23  the river in its natural condition, correct?
24      A.    I don't know how that's different from
25  ordinary.
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 1      Q.    Okay.  But is that correct?  Am I correct?
 2      A.    Well, going back in time, some of them
 3  obviously must have because some of those exhibits were
 4  created before there were any at least non-Indian dams
 5  on the river.  So I would assume that going far enough
 6  back in time, you would find parties who commented
 7  about the river prior to any non-Indian diversion dams
 8  or other works.
 9      Q.    Let me just read you a little bit from State
10  ex rel. Winkleman versus Navigable Stream Adjudication
11  Commission, at Page 241:  Thus, a river in its --
12  uncultivated, as land, in paren.  Thus a river in its
13  natural condition would be one untouched by
14  civilization, i.e., man-made diversions.
15            That's the definition of natural from
16  Winkleman, okay?
17      A.    Okay.
18      Q.    What did you do in your report to tell the
19  Commission about Arizona, and particularly the Gila
20  River, untouched by civilization?
21      A.    I didn't attempt to do that at all.  That's a
22  legal conclusion.  As I have just explained, I
23  attempted to add more evidence that would help clarify
24  what the Gila River was like at certain points in time
25  authored by historical parties.  What that means in the
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 1  legal context, I don't know.
 2      Q.    Those are all post the start of civilization,
 3  at least in Arizona --
 4      A.    Correct.
 5      Q.    -- correct?
 6      A.    I think the earliest one that I have is 1775,
 7  the Garces.
 8      Q.    Right.  And most of them, some even go into
 9  the 1950s?
10      A.    Correct.
11      Q.    So it's fair to say none of them are
12  precivilization?
13      A.    That's true.  Pre if you're talking about
14  Indians as well.
15      Q.    Okay.  Let me read you the definition of
16  ordinary from Winkleman, okay?
17      A.    Okay.
18      Q.    The word ordinary means occurring in the
19  regular course of events; normal; usual.  Accord, and
20  it gives some citations, and it goes on, defining
21  ordinary as in part customary; usual; and normal, and
22  then gives a citation.  And then it says, describing
23  drought conditions on the Mud River as exceptional and
24  not usual conditions, recognizing an occasional
25  tendency to emphasize the exceptional condition in
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 1  times of temporary high water and to disregard the
 2  ordinary condition prevailing throughout the year.
 3            What did you do in your report to tell the
 4  Commission about the ordinary flow of the Gila River?
 5      A.    I'm going to give you the same answer as
 6  before.  I provided more examples --
 7      Q.    I would like it on the record, so give it.
 8      A.    -- and if the Commission feels that those
 9  examples aren't relevant, then they can disregard
10  those.
11      Q.    And you didn't give the Commission, as the
12  person who read the primary source, an opinion on
13  whether the source you were referring to was talking
14  about the river in its ordinary condition, correct?
15      A.    I did not offer a legal opinion, correct.
16      Q.    You didn't offer a historical opinion either,
17  did you?
18      A.    I provided the evidence from which the
19  Commission can reach their own conclusion.
20      Q.    And you didn't provide a historical opinion
21  about whether anything was natural either, did you?
22      A.    That's correct.
23      Q.    And it's fair to say, I would take it, that
24  your report certainly doesn't separate those two
25  conditions, natural and ordinary, into anything
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 1  identifiable in the report, correct?
 2      A.    That's correct.
 3      Q.    And is it also fair to say that you made no
 4  attempt to determine whether anybody was talking about
 5  a natural condition, right?
 6      A.    No.  I just presented what the historical
 7  evidence showed from a particular historical party at a
 8  certain point in time.
 9      Q.    And your answer would be the same for the
10  ordinary condition?
11      A.    Correct.
12      Q.    Now, you said you read the PPL decision?
13      A.    A while ago.
14      Q.    Okay.  Did you read the portions of it that
15  dealt with segmentation?
16      A.    I recall that the Supreme Court said that
17  segmentation had to be taken into account, and simply
18  the fact that portages could be made did not
19  necessarily make a river navigable.
20      Q.    Is there anything in your report that deals
21  with segmentation on the Gila River?
22      A.    No.
23      Q.    Is there anything in any of the testimony
24  that you've given that deals with segmentation on the
25  Gila?
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 1      A.    Only to the extent that some of these
 2  witnesses identified which part -- where they were when
 3  they observed the Gila or talked about the Gila.
 4      Q.    And there's nothing in your PowerPoint that
 5  dealt with segmentation?
 6      A.    If you're talking about the way the State
 7  presented the case, no, I did not do any kind of
 8  segmentation like that.
 9      Q.    There's nothing that says you should cut this
10  river off, this segment off at X point, because this is
11  where a river comes in and meets the Gila?
12      A.    No, there's nothing in there like that.
13      Q.    And it's fair to say you don't have any
14  opinions here about segmentation of the Gila River?
15      A.    Correct.
16      Q.    Can you just kind of give me your
17  chronological period that you studied went from X to Y,
18  what the X and the Y were?
19      A.    I think the earliest period was the Garces
20  diary or journal entry from 1775.
21      Q.    Okay.
22      A.    And I did not attempt to go back and describe
23  any Indian uses on the river.  So late 1700s to -- I
24  understood that I needed to address statehood in 1912,
25  but I went past that to some extent where I thought
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 1  that some of the later, in particular the photographs,
 2  helped convey an understanding of the Gila River.  I
 3  think the latest photo that I've got is maybe 1940, if
 4  I remember right.
 5      Q.    Now, you talk about on Page 6 of your report
 6  three newspapers that you conducted research in.  The
 7  Arizona Weekly Gazette, the Yuma Examiner and the
 8  Arizona Sentinel?
 9      A.    May I take a look?
10      Q.    Sound familiar?
11            Oh, sure, go right ahead.
12      A.    Which page are you on, again?
13      Q.    6.
14      A.    Yes, I see where the three newspapers are
15  mentioned.
16      Q.    As I sum that up looking at the various
17  dates, they cover the period 1909 to 1915, correct?
18      A.    That's the period for which those newspapers
19  were available on microfilm.
20      Q.    Is that the only period you looked at?
21      A.    Well, you didn't read, obviously, the rest of
22  this particular paragraph, because it says,
23  supplementing this initial work, a considerable amount
24  of additional research in historical newspapers was
25  conducted in online Arizona newspaper collections, many
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 1  of which only recently became available for online
 2  key-word searching.
 3            So there were many more Arizona newspapers
 4  that I examined since 2005 from online sources, and I
 5  don't know what the runs, runs meaning when the paper
 6  begins that's available historically and ends, I don't
 7  recall what those runs were.  But in any event, that's
 8  one of the areas that I enhanced the historical
 9  research on.  So it's not just those three newspapers,
10  in other words.
11      Q.    So you looked at other newspapers, but I
12  don't know what ones you looked at and when you looked
13  at them, do I; and you didn't cite them anywhere in
14  here, did you?
15      A.    No, that's completely wrong.
16      Q.    Okay.  Where are they?
17      A.    If you look at the section describing
18  historical newspapers, you'll see many newspapers that
19  are discussed, from the Weekly Miner, which was printed
20  in Prescott.  I don't remember all of them, but there
21  are many other articles that are listed in the section
22  under Newspapers that are from these online sources.
23      Q.    Okay, so I've got to go to a different
24  section.  You didn't give me a citation to look at in
25  this portion, right?
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 1      A.    I'm only just describing in this portion in
 2  general where the research was done.  The specifics of
 3  what I included is in the main body of the report.
 4      Q.    Can we agree that for the time frame of these
 5  three papers, that we were talking about 1909 to 1915?
 6      A.    That may have changed with the online
 7  newspaper archival sources.  I don't recall whether
 8  those sources expanded the chronological range of those
 9  dates or not.
10      Q.    Do you recall, when you say expanded the
11  chronological date, would it have been back in time or
12  forward in time?
13      A.    It could have been both.  I don't know.  If
14  you go to the newspaper archive sources, I'll be glad
15  to give them to you.
16      Q.    We'll get to them.  Don't.  Be patient.
17      A.    Okay.
18      Q.    But can we agree the three that are mentioned
19  here encompasses the period 1909 to 1915?
20      A.    Yes, that was the initial research, and as
21  I've said, I've done more.
22      Q.    Can we also agree that the Gila River was
23  completely diverted during that time frame?
24      A.    I don't know whether it was completely
25  diverted or not.  I know there were diversions.  The
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 1  extent of those, I don't know.
 2      Q.    Okay.  Do you know that the Roosevelt Dam was
 3  built, right?
 4      A.    Correct.  1910 is when it was completed.
 5      Q.    Right.  And do you know what other
 6  diversions?  Was Gillespie still there?
 7      A.    I believe Gillespie was still there until the
 8  flood wiped it out fairly recently.
 9      Q.    I'm familiar with it.
10      A.    Yeah, and some of the Salt River Project dams
11  were built post-Roosevelt Dam, too.
12      Q.    Tell me -- you talk about at least a goodly
13  portion of your report deals with time 1905 to 1940,
14  some period in there, right?
15      A.    Yeah, a large portion of it.
16      Q.    And to that extent, the Gila River at some
17  point in there was completely diverted, wasn't it?
18      A.    I don't know if it was completely or not.  I
19  don't have that information.  I just know that portions
20  of it were.  I don't know --
21      Q.    It was dry, wasn't it?
22      A.    I don't know.
23      Q.    Okay.  So let me put it this way:  The Gila
24  River as it impacts Segments 7 and 8, what you would
25  think of as the lower Gila from the confluence of the
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 1  Salt down, was completely diverted?
 2      A.    I just answered your question.
 3      Q.    Is that still an I don't know?
 4      A.    I don't know the extent to which it was
 5  diverted, as I just said.  I know that there were major
 6  diversions, but the extent to which it was diverted I
 7  don't know.
 8      Q.    Was it so diverted that it was no longer a
 9  perennial river?
10      A.    I don't know.
11      Q.    If one assumes that it was diverted in that
12  fashion, would one expect newspapers to extoll the
13  great value of the Gila River for transportation?
14      A.    Well, there's a flip side to that.  One would
15  also expect to find navigation interests who complained
16  about the complete diversion of the Gila River and how
17  that interfered with their business, and there are no
18  newspaper articles that discuss that either.
19      Q.    Well my point is, if it's been diverted,
20  doesn't your rationale of extolling for navigation
21  purposes dry up, so to speak?
22      A.    Well, some of these also go back well into
23  the 1800s, the boosterism reports, quote/unquote.  And
24  even prior to many of the major diversions on the river
25  or the completion of Roosevelt Dam, there is still no
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 1  discussion in the newspapers, even in the 1800s, about
 2  how the Gila River was useful for transportation.
 3  There were such discussions about the Colorado River,
 4  by comparison.
 5      Q.    I just sat here and listened to Joy talk
 6  about a number of boating trips down the Colorado
 7  River, and I thought every one of those came out of a
 8  newspaper report.  Am I wrong?
 9      A.    Are you talking about the Gila River?
10      Q.    Yes.
11      A.    You said Colorado.
12      Q.    Oh, I'm sorry, I meant the Gila.
13      A.    Yes, I believe all those did come out of
14  newspaper articles.  But they weren't saying,
15  concomitantly, that this demonstrates the Gila River is
16  useful for commercial navigation.  In fact, they were
17  published just for the opposite reason; because they
18  were commenting on the novelty of those trips, rather
19  than the regularity of commercial transport.
20      Q.    How do you know that?
21      A.    Because there were no similar newspaper
22  articles at the same time discussing commercial
23  transport on the river.
24      Q.    That's all an assumption on your part, isn't
25  it?
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 1      A.    Well, having gone through literally hundreds
 2  and hundreds of newspaper articles, I think I would
 3  have expected to have found at least one discussing
 4  commercial navigability on the river.
 5      Q.    You didn't find one, did you?
 6      A.    No, I didn't.
 7      Q.    It can only be an assumption on your part
 8  then, can't it?
 9      A.    That's an assumption that I think is fair to
10  make, based on --
11      Q.    You think it's warranted, don't you?
12      A.    I do.
13      Q.    But it is only an assumption, correct?
14      A.    Based on a very large amount of evidence.
15      Q.    It is an assumption, right?
16      A.    Based on a very large amount of evidence.
17      Q.    I can't remember, and I know I just asked
18  you.  Did you read Oklahoma versus the State of Texas
19  or Oklahoma versus U.S., depending on --
20      A.    You did ask me, and I said I had not read it.
21      Q.    And you never read Holt State Bank either,
22  did you?
23      A.    No.
24      Q.    Okay.  Well, I think it will be quicker if I
25  read it to you.  This is from Oklahoma versus the
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 1  United States or Texas, depending on how you like the
 2  citation, 258 U.S. 574, 42 Supreme Court 406, Page 6
 3  from the -- 406.  It's Page 6 out of Lexus in that
 4  decision.  And it states:  A legal inference --
 5                 MR. MCGINNIS:  Mr. Chairman, just for
 6  purposes of the record, can you give us the U.S. cite
 7  that you're reading from?
 8                 MR. HELM:  Sure.
 9                 MR. MCGINNIS:  Should be pin cited
10  there.
11                 MR. HELM:  It's 258 U.S. 574.  We're
12  at right above where it has Footnote 5 in it.  It's
13  Paragraph, I believe, 4.  585 being the page.
14                 MR. MCGINNIS:  Thank you.
15  BY MR. HELM:
16      Q.    A legal inference of navigability is said to
17  arise from the action of the surveying officers who,
18  when surveying the lands in that region, ran a meander
19  line along the northerly bank and did not extend the
20  township and section lines across the river.  But this
21  has little -- I emphasize little -- significance.  The
22  same thing was done on the Platte and other large
23  western streams known to be unnavigable.  Besides,
24  those officers were not clothed with the power to
25  settle questions of navigability.
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 1            You didn't know that, did you?
 2      A.    I haven't read that opinion.
 3      Q.    Let me read to you Holt State Bank, another
 4  United States Supreme Court case.
 5            270 U.S. 49, looks to be Page 55:  But, as
 6  pointed out in Shively v. Bowlby, at Pages 49, 57, 58
 7  (14 S. Ct. 548), the United States early adopted and
 8  constantly has adhered to the policy of regarding lands
 9  under navigable waters in acquired territory, while
10  under its sole dominion, as held for the ultimate
11  benefit of future states, and so has refrained from
12  making any disposal thereof, save in exceptional
13  instances when impelled to particular disposals by some
14  international duty or public exigency.  It follows from
15  this that disposals by the United States during the
16  territorial period are not lightly to be inferred, and
17  should not be regarded as intended unless the intention
18  was definitely declared or otherwise made very plain.
19            Didn't know that either, did you?
20      A.    I haven't -- as I said, I didn't read the
21  case.
22      Q.    So those concepts did not play a part in your
23  determination; is that fair?
24      A.    No, the surveyors did offer their opinions
25  about what the river was like when they did their
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 1  surveys, and they had been directed to meander
 2  navigable rivers.
 3      Q.    We're going to be here for 16 years if you
 4  don't answer my question.
 5      A.    Mr. Helm, let me finish, please.
 6      Q.    You answer my questions.  If Mr. McGinnis
 7  wants to fluff it up later on, he can fluff it up.
 8  You're not answering my question.
 9      A.    I would like to finish my answer before you
10  interrupt me.
11                 MR. MCGINNIS:  Mr. Chairman?
12                 CHAIRMAN NOBLE:  Mr. Helm, just a
13  moment.
14                 MR. MCGINNIS:  Well, just for purposes
15  of preserving the record, I'm kind of enjoying the
16  discourse between the two of them.  I just wish they'd
17  each talk one at a time and so we can have a record of
18  it.  I'm not objecting to what his question is.  We
19  just need to be able to have a record of it.
20                 CHAIRMAN NOBLE:  Thank you.
21                 THE WITNESS:  Would you like me to
22  finish my answer?
23  BY MR. HELM:
24      Q.    No.
25      A.    Okay.
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 1      Q.    Your report is not written with the
 2  principles from the two cases I just read to you
 3  considered; is that fair?
 4      A.    No, it's not fair.  As I have explained
 5  repeatedly, both in Joy's testimony, as well as in my
 6  direct testimony, as well as to you, my report was
 7  written to provide the largest array of historical
 8  descriptions of the Gila River as possible, in order to
 9  paint a broad understanding of what the river was like
10  at certain points in time.
11            That included the surveyors who were
12  specifically charged with the responsibility of
13  meandering navigable bodies of water.
14      Q.    Is it a simple way of saying, yes, Mr. Helm,
15  you're right; I did not consider the principles set out
16  in Holt State Bank or the principles set out in
17  Oklahoma versus Texas when I wrote my report?
18      A.    Yes, Mr. Helm, that's correct.
19      Q.    Thank you.
20            Now, let me just ask you, with respect to the
21  surveyors, are you suggesting that the Commission
22  should draw inferences from what the surveyors said or
23  didn't say in terms of navigability?
24      A.    I can give you a yes-or-no answer, or if you
25  would like me to explain --
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 1      Q.    I love yes-and-no answers.  We go like the
 2  dickens when I get those.
 3      A.    Yes, they should consider inferences from
 4  what the surveyors reported about the river.
 5      Q.    Off and on in your report you mention
 6  obstructions in the river?
 7      A.    Yes.
 8      Q.    What research did you specifically do
 9  regarding obstructions in the Gila River?  And maybe we
10  better start right now and make sure you understand.  I
11  just want to talk about it from the Salt to the
12  confluence of the Colorado.
13      A.    I just reported on the obstructions the
14  historical parties reported about in any particular
15  document that I found and included in my report.
16      Q.    For example, I think Joy talked to you about
17  a rock?
18      A.    Yeah, I think that was cited in one of the
19  other examples.  It was not a rock, but the bedrock
20  coming up close to the surface in Gila Bend.
21      Q.    You didn't make any attempt to verify
22  whether, in fact, that was a true story or not?
23      A.    No, I didn't.
24      Q.    You're just finding them and laying them down
25  on a piece of paper and saying there it is; I pass no
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 1  judgment on whether it's true or false?
 2      A.    Correct.
 3      Q.    Page 9, you indicate that the U.S. patents
 4  that border on the Gila were examined, and this was
 5  critical because if federal officials had considered
 6  the river to be navigable, they would not have deeded
 7  out the land underlying the bed of the river.
 8            Do you recall that?
 9      A.    Yes, and I think one of the cases you just
10  read to me said exactly that.
11      Q.    All right.  Well, I want to know what your
12  basis is for this claim?
13      A.    The basis of my claim is, it was an educated
14  guess as to why they did not do that, particularly
15  because for when states -- where states, say, would
16  gain title to the navigable bodies of water, I was
17  assuming that the United States, as your case pointed
18  out, withheld those river beds for future states.
19      Q.    What's your primary source for that
20  statement?
21      A.    It was an educated guess.  I don't have a
22  primary source.  And as it turns out, I think it was a
23  correct educated guess, based on the court case you
24  read to me.  I'll be sure to include it in subsequent
25  reports.
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 1      Q.    Are you going to include the statement from
 2  Holt State Bank, too?
 3      A.    I don't remember which one it was.  It was
 4  the one that said that the U.S. Government held in
 5  trust the lands for future states.
 6      Q.    Holt State Bank says they don't give it away
 7  by inference, doesn't it?
 8      A.    I don't remember.  I'm not going to debate
 9  the legal terminology in it.
10      Q.    Well, it says, United States during the
11  territorial period are not lightly to be inferred, and
12  should not be regarded as intended unless the intention
13  was definitely declared or otherwise made very plain.
14            Of all of the deeds that you looked on, is
15  there any one of them that you recall where the United
16  States made their intention very plain by saying we're
17  giving you the land under the Gila River?
18      A.    They all did.  They all said in the deed what
19  they were conveying to the patentee, and the legal
20  description contained the bed of the river as existed
21  historically according to the historical maps.
22      Q.    What you're saying is, there was a legal
23  description there?
24      A.    Yes.
25      Q.    And that legal description encompassed the
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 1  Gila River?
 2      A.    Correct.
 3      Q.    And it's your understanding that when a legal
 4  description encompasses the Gila River in a description
 5  from the United States, that means you get the river
 6  bottom, too?
 7      A.    It means you get whatever is described in the
 8  deed.
 9      Q.    What would you say if I told you not true as
10  to the United States on a navigable river?
11      A.    I would say I don't know.
12      Q.    Okay.  And if my not true is true, would you
13  have a problem with that conclusion?
14      A.    No, because the United States did it and did
15  not withhold the bed of the river in literally hundreds
16  of places along the river.  So even if they might have
17  made that mistake in one or two or a handful of deeds,
18  I would assume that they would not have made it in over
19  a hundred such patents along the river.
20      Q.    If I was a land guy for the United States in
21  those years and I knew that it didn't matter whether I
22  said the river's included or not, because the law said
23  if you deed a legal description out that encompasses
24  navigable river, we're not going to hold that deed as
25  conveying the navigable river within the mean high
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 1  water marks of the river, right?
 2      A.    I don't know what Land Office guys did in
 3  those days or what they assumed, so I can't answer your
 4  question.
 5      Q.    But hypothetically, if they knew that, then
 6  they wouldn't necessarily have to keep -- make a
 7  distinction when the river was included and when it
 8  wasn't included, would they?
 9      A.    Again, there were probably hundreds of such
10  individuals who were making these decisions, and not
11  only the Land Office guys, but also the surveyors and,
12  also, the applicants for the homestead parcels.  And
13  cumulatively, even if there were to be such error or
14  few of those errors, I would expect not to have found
15  them uniformly granting out all of the river's bed
16  where the patents lay.
17      Q.    On Page 10 of your report, you comment that
18  many of the homesteaders indicated or commented on the
19  Gila River as part of their application process?
20      A.    Where are you on Page 10?
21      Q.    Right at the top, "Because many homestead
22  patent applicants..."
23      A.    Oh, yes, I see that.
24      Q.    You don't identify those primary sources at
25  that point, do they, do you?
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 1      A.    No, I discuss them in the chapter.  I point
 2  out at the beginning of this introduction that it's not
 3  intended to provide the details.  It's just a summary.
 4      Q.    So when we get back into your report, we're
 5  going to find every one of these, right?
 6      A.    You will find every one that overlay the Gila
 7  River on one of those historic maps, yes.
 8      Q.    Oh, so --
 9      A.    Oh, you mean in the sample areas that I
10  identified.
11      Q.    We're not going to see the actual commentary.
12  We're just going to see an identification to the
13  commentary and on that map, because you made a little
14  box of the area you looked at, but you didn't include
15  the document with the commentary, right?
16      A.    You mean did I reproduce the patent
17  application file?  No, I didn't.
18      Q.    Whatever portion of it that had the
19  commentary that you're referring to.
20      A.    Oh, I quoted it, by all means, or paraphrased
21  it within the areas that were colored in yellow.  But
22  as I explained in my direct testimony, I also examined
23  all of the other patents in the areas that were not in
24  the sample areas, and none of them contradicted any
25  information that were in my sample areas.
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 1            So I either discuss -- I discussed every
 2  single patent and patent file in the yellow example
 3  areas in my report, and those are contained in the
 4  later parts of my report.
 5      Q.    And we've got the patent application for each
 6  one of those is filed somewhere?
 7      A.    I have the copies of them, yes.
 8      Q.    Okay.  We don't have them, right?
 9      A.    They are cited in footnotes.  I can provide
10  them.
11      Q.    Okay.  So if the Commission wants to see what
12  they said, they either got to go get it themselves or
13  they've got to call you up on the phone, and say would
14  you please send them?
15      A.    I'd be happy to provide the copies of them,
16  if the Commission would like them.
17                 MR. HELM:  Would you guys like to see
18  what these guys really said?
19                 COMMISSIONER ALLEN:  If we do, we'll
20  ask.
21                 MR. HELM:  Okay.
22  BY MR. HELM:
23      Q.    Did you treat the determinations of the
24  surveyors in terms of navigability as a binding
25  determination when you rendered your opinion?
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 1      A.    You mean legally binding?
 2      Q.    Binding on you to make a determine -- that
 3  you say they say it's nonnavigable.  All right, they
 4  were the guy on the ground at the time looking at it;
 5  it's not navigable.
 6      A.    It's like all the other evidence in my
 7  report.  It's one more piece of evidence as to what a
 8  historical party thought the Gila River was like when
 9  they encountered it at that particular point in time.
10  And then these particular historical parties had very
11  specific instructions that they were supposed to make a
12  judgment as to whether the river was navigable or not.
13      Q.    And for the most part, at best, that's
14  looking at a location on the river for one day out of
15  whatever time they were running a line going north or
16  south or east or west?
17      A.    Well, typically, not just one line.  They
18  typically encountered the Gila, and as you'll see in
19  the report, as you've seen in the report and also in my
20  slides, they encountered the Gila in multiple locations
21  where the Gila ran through a township.
22            So it's not just one day and one locale.
23  It's where the Gila crossed through many section lines.
24  And several of those surveyors also not only surveyed
25  just one township, surveyed multiple ones through which
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 1  the Gila River flowed.  So there you get multiple
 2  instances that go beyond just one township where they
 3  recorded what their views were about the river.
 4      Q.    Did you make any effort to take their notes
 5  and compile a report that would show us on how many
 6  given days out of the time frame that they were in
 7  Township X, where the Gila ran through it, they
 8  actually were at the Gila River where they could see
 9  it?
10      A.    I didn't make an effort to do that, but you
11  can do that from the field notes, which I'll be happy
12  to provide to you and the Commission, because as they
13  begin their survey going across a section line, it
14  writes down the date that they are going on that survey
15  line, It records what direction they were going, and
16  then when they encounter the Gila on another section
17  line, again, it records the date that they crossed it
18  and what direction they were going.
19            So I guess to answer your question directly,
20  I did not make a table to that effect, but one can see
21  that information from the field notes, if you want it.
22      Q.    Did you examine it to determine that
23  information from the field notes?
24      A.    Yes, I did.
25      Q.    Where will I find that information in your
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 1  report?
 2      A.    I describe that all in Chapter 1, where I
 3  describe all of the plats, together with the field
 4  notes, and I describe when the surveyors went along
 5  those section lines and what the dates were and when
 6  the plats were approved and so on.
 7      Q.    Help me out.  Show me where you set out that
 8  Surveyor X was on the Gila River at some point for two
 9  days or one day or two hours?
10      A.    To help you out, I would just simply refer
11  you to Pages 35 to roughly 60, and those contain the
12  dates where the surveys were done of those particular
13  townships and the discussion about what the Gila
14  River -- for example, if you look at Page 22 -- no,
15  that's the instructions.  Let me get a good one here.
16            All right, look at Page 38.  Under Item 5,
17  1907 Interior Resurvey of Township 1 North, Range 2
18  West (Field Notes).  Between May 29 and June 16, 1907,
19  John F. Hesse resurveyed Township 1 North, Range 2
20  West, meaning he ran all the section lines within that
21  township between May 29 and June 16.  And if you want
22  the exact date for a particular section line, you need
23  to look at the field notes, which I have the copies
24  for.
25      Q.    So we have the Gila run down through this one
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 1  corner, right --
 2      A.    Correct.
 3      Q.    -- this corner?
 4      A.    Yes.
 5      Q.    So if you're just using a rough rule of
 6  thumb, what did he see that thing; 10, 15 percent of
 7  the time he was out there?
 8      A.    It identifies, if you look at the field
 9  notes.  I don't have those in front of me.  I have
10  them, if you would like to look at them.  Or, actually,
11  I should say I can get them.  They --
12      Q.    The point is, all the time he spent up in the
13  other corner, he didn't see the Gila, did he?
14      A.    No, when he -- obviously not.  When he was
15  running the other section lines, he was not crossing
16  the Gila.
17      Q.    So he was there for 17 or 18 days?
18      A.    Roughly.
19      Q.    What do you figure he's -- just your best
20  guesstimate, how many days did he see the Gila when he
21  was running these lines?
22      A.    I can't answer that without looking at the
23  field notes.  I'm sure you could.  If you would like me
24  to give you a copy of the field notes for this
25  township, you could go right ahead and do that.
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 1      Q.    Are you advocating that the surveyor notes or
 2  the surveyors' opinions, or what have you, should be
 3  given any more weight by the Commission in making their
 4  determination of navigability as any other fact?
 5      A.    Yes, I am, because the surveyors were
 6  specifically instructed to meander navigable bodies of
 7  water.  In other words, that was a particular
 8  characteristic that was deemed to be of importance to
 9  the U.S. Government.
10            So I think that those surveyors' notes and
11  plats should be given major consideration in the
12  Commission's understanding of what the river was like
13  at the time those surveys were done.
14      Q.    You want the Commission to give them greater
15  weight than the reports of people paddling down the
16  river?
17      A.    I don't want the Commission to give anything
18  greater weight than the Commission wants to give it.
19  I'm simply saying that because they were specifically
20  instructed to look for navigability, it seems to me
21  that those records are particularly important to
22  understand the Gila River's characteristics.
23      Q.    Do any of the surveyor notes that you
24  reviewed for this process state specifically in writing
25  which set of instructions they were following?
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 1      A.    I don't remember.  I believe at least one of
 2  them says that they were following the 1864
 3  instructions; but without going back to the notes, I
 4  can't answer your question.
 5      Q.    Okay.  Would you provide that information to
 6  us?
 7      A.    You're talking about many weeks' worth of
 8  rereading field notes here.  I'll be happy to give you
 9  the notes, and you could do that.
10      Q.    Okay.  But my -- all right, let's try it from
11  a different approach.
12            You are not aware and cannot specifically
13  identify any field notes written by any surveyor,
14  whether in your report named specifically or not named
15  specifically, that sets out in writing what set of
16  instructions they were following?
17      A.    I also have all of the contracts that the
18  U.S. General Land Office -- I'm answering your
19  question, Mr. Helm.
20            I have all of the contracts that the U.S.
21  General Land Office issued to the surveyors.  The
22  surveyors were not federal employees.  They were
23  subcontractors.  I have all of their contracts that
24  spell out how they are supposed to follow the manuals.
25            Now, some of them may have mentioned the
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 1  particular manual that they were to use.  I don't
 2  recall.  But like the field notes, I do have the
 3  contracts, and I've read them, and I'll be glad to give
 4  you the contracts themselves, if you would like, and
 5  you can search out that information to disprove me, if
 6  you would like to.
 7      Q.    You're a generous man.
 8            But I was asking you about anything in
 9  writing by a surveyor; not the United States
10  government, by the surveyor.  Now, let's try it again
11  and you answer my question.
12            None of the surveyors that you have
13  referenced anywhere in your report are you aware of any
14  writing where they wrote in their hand I am following
15  this set of instructions, the 1864 set, for example?
16      A.    I don't recall that information without going
17  back through the field notes.
18      Q.    As you sit here today, you can't tell us?
19      A.    That's correct.
20      Q.    So as you sit here today, all of your
21  statements about so-and-so surveyor following these
22  instructions are your assumptions, aren't they?
23      A.    I think it's a reasonable inference, because
24  they did have to swear under penalty of perjury, on the
25  field notes themselves, that they had followed the
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 1  specific instructions that they were directed.
 2      Q.    Is it your assumption?
 3      A.    Yes, it's my assumption.
 4      Q.    Thank you.
 5      A.    Although, I think the preponderance of the
 6  evidence supports that assumption.
 7      Q.    I wouldn't expect you to answer any other
 8  way.
 9            You talked to Joy about well-defined natural
10  arteries of internal communication, right?
11      A.    Correct.
12      Q.    Tell me what you understand that terminology
13  to mean.
14      A.    I have looked for a definition of that
15  terminology in General Land Office materials and in
16  other sources, and I have never found one.  So I don't
17  know exactly.  I assume it means that people were
18  roughly following the watercourse in some way or other,
19  but not on the river, because it was used in
20  conjunction with the river being nonnavigable.
21      Q.    So what you're saying is, it refers to
22  something other than travel on the river?
23      A.    That would be my assumption, because that
24  phrase is used in conjunction with the phrase of the
25  river being nonnavigable.  So I would assume they're


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1523


 1  talking about people moving along the valley near the
 2  river.
 3      Q.    How did one communicate over such an artery?
 4      A.    I don't understand your question.
 5      Q.    Internal communication, natural artery of
 6  internal communication.
 7      A.    I already explained I don't know what that
 8  phrase means.  There is no definition that I have
 9  located for precisely what it means.
10      Q.    What if it means that I can get in my rowboat
11  and go 10 miles downstream and talk to my neighbor?
12      A.    It's used specifically in relation to the
13  river being nonnavigable, so it wouldn't mean that.  It
14  would mean some other means of going along the river.
15      Q.    And you found a number of places that had
16  that form of meandering in Arizona, right?
17      A.    I think there were three of them.  Are you
18  talking about just in relation to the Gila?
19      Q.    Yeah.
20      A.    I believe there were three, two or three of
21  them on the Gila.
22      Q.    At any rate, that's a yes, you found areas of
23  the Gila that had meandering that met that --
24      A.    Had the one-bank meandering, yes.
25      Q.    Was that one-bank 1864 requirement a change
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 1  in the then-existing instructions from the previous
 2  set?
 3      A.    I discuss all the manuals and how those
 4  changes are made in the beginning of my report.  I
 5  don't remember the details about them.  I think the
 6  one-bank meander requirement, if I remember
 7  correctly, was removed and replaced in later manuals;
 8  but without going back through my whole report, I
 9  couldn't answer.  But the details of it are all in my
10  report.
11      Q.    So you wouldn't argue with me if I told you
12  that that was a new requirement in 1864, would you?
13      A.    No.  That part I do remember.  It was a new
14  requirement in 1864.
15      Q.    Do you recall when they did away with it?
16      A.    No, I don't.
17      Q.    Prior to that requirement, how did they treat
18  internal avenues of communication?
19      A.    There was no similar language in the earlier
20  volumes.
21      Q.    In the situation under the 1890 instructions,
22  where you have a choice of I can double-meander it if
23  it's three chains wide or wider or --
24      A.    And nonnavigable.
25      Q.    Yeah, or I can double-line it because it's a
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 1  navigable river?
 2      A.    Correct.
 3      Q.    How do you determine which message the
 4  surveyor is sending?
 5      A.    It's a reasonable conclusion, when you
 6  look at the field notes, to determine whether the
 7  surveyor who encountered the river measured across it
 8  and found that the river was more than three chains
 9  wide.
10            And that, in conjunction with all the other
11  surveys that were done along the river, would help
12  establish whether it was a both banks were meandered
13  for the three chain wide requirement or whether both
14  banks were meandered due to navigability.
15      Q.    Well, three chains is roughly, what,
16  180-something, 192 feet?
17      A.    190-something, yes, feet.
18      Q.    Width of the river --
19      A.    Correct.
20      Q.    -- right?
21            Lots of points in the Gila that are wider
22  than that?
23      A.    I guess so.
24      Q.    If he doesn't say in his field notes that I
25  am meandering this section of the river because it's


Coash & Coash, Inc.







GILA RIVER      VOL. VI      08/18/2014 Page 1526


 1  more than three chains wide, is it your -- your
 2  assumption is he did it because it was wider than three
 3  chains?
 4      A.    Yes.  And, also, you need to understand that
 5  there were very few parts of the Gila River, at least
 6  the part where I'm dealing with, below the Salt River,
 7  that were actually meandered under the provisions of
 8  that later manual.  Most of them were meandered, the
 9  one-bank meanders that existed or no meanders, most
10  of the townships through which the Gila River flowed
11  were surveyed well before that much later manual came
12  out.
13      Q.    But you are assuming -- well, let me back up.
14            Did any of the notes that you looked at for
15  those meanders indicate specifically what the guy was
16  doing it for, what the surveyor was doing it for?
17      A.    Whether it was navigable or not?
18      Q.    Right.
19      A.    No, they didn't.
20      Q.    So we don't know what the surveyor was doing
21  it for, but you're going to assume that it was because
22  it was more than three chains wide and not that it was
23  navigable?
24      A.    I'm saying that it met the requirement of the
25  manual under which it was surveyed; that it was over
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 1  three chains wide.  And when considered in light of all
 2  the other surrounding survey information which pointed
 3  out that the Gila was not navigable, in no surveyors'
 4  opinions, it would be consistent with the later survey
 5  to reach the conclusion that those meanders were done
 6  for nonnavigability purposes.
 7            But to answer your question directly, he does
 8  not spell out precisely whether it was due to
 9  nonnavigability or over three chains or whether it was
10  due to navigability.
11      Q.    Do you agree that a river can be more than
12  three chains wide --
13      A.    Of course.
14      Q.    -- and be navigable?
15      A.    Sure.
16      Q.    On Page 26 of your report, you quote the 1902
17  Manual to start with?
18      A.    Yes.
19      Q.    And then you proceed to give us your
20  interpretation of what the manual means, correct?
21      A.    Yes.
22      Q.    What evidence do you -- what primary evidence
23  do you rely on for your interpretation of what the
24  manual means?
25      A.    The direct quotation from the manual.
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 1      Q.    Just the quotation in the manual that you set
 2  out above?
 3      A.    I think that's a pretty good means of
 4  interpreting it, is to use the actual document.
 5      Q.    You state that you claim that the statement
 6  means that the meandered bodies of water were owned by
 7  the state.  Do you see that?
 8      A.    Yes.
 9      Q.    Can you show me in that quotation you've got
10  there where it says that?
11      A.    That's my interpretation, which, as you
12  pointed out in your Supreme Court decision that I
13  haven't read, turns out to be correct.
14      Q.    It's not in the quotation, is it?
15      A.    No, it's not in the quotation.
16      Q.    And you didn't know about that Supreme Court
17  decision, did you?
18      A.    No, but I thought it was a reasonable
19  assumption, which --
20      Q.    So this is another one of Dr. Littlefield's
21  assumptions?
22      A.    Which turns out to be correct.
23                 CHAIRMAN NOBLE:  Mr. Helm, would this be
24  an appropriate place to pause for the evening?
25                 MR. HELM:  Sure, whenever you would
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 1  like.
 2                 CHAIRMAN NOBLE:  Thank you.
 3                 (The proceedings recessed at 4:09 p.m.)
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